SPECIAL LEGISLATIVE PROCEDURE – First reading
Follow up to the European Parliament legislative resolution on the proposal 
for a Council Directive amending Directive 2011/16/EU on administrative
cooperation in the field of taxation (DAC 7)
1.	Rapporteur: Sven GIEGOLD (Greens/EFA / DE)
2.	Reference numbers: 2020/0148 (CNS) / A9-0015/2021 / P9_TA-PROV(2021)0072
3.	Date of adoption of the resolution: 10 March 2021
4.	Legal basis: Articles 113 and 115 of the Treaty on the Functioning of the European Union
5.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
6.	Commission's position: Accepts some amendments.
Part I: Strengthening the provisions on administrative cooperation and exchange of information
Topic 1: Adequate level of investment in the adaptation of informatics, digital infrastructure and professional training
AM 2 proposes that the changes proposed must be accompanied by an adequate level of investment, mainly in the adaptation of informatics, digital infrastructure and professional training. The capacity of Member States to process all financial information received should be enhanced.
Commission position: accept the spirit of the amendment but reject the amendment as such.
It is for the Member States to ensure effective implementation and application of the (DAC). This includes providing the necessary IT, financial and human resources, possibly through the Fiscalis programme in relation to common IT aspects. The Commission stays ready to support the Member States in their needs. 
Topic 2: Standard of ‘foreseeable relevance’
AM 4 proposes the standard of foreseeable relevance should be clearly delineated in line with the jurisprudence of the Court of Justice of the European Union (CJEU) which states that the term ‘foreseeable relevance’ is intended to provide for exchange of information in tax matters to the widest possible extent. In addition, AM 28 proposes to amend the standard to a wider and less precise wording.
Commission position: reject the amendments and consider them partially addressed by the latest Council compromise text.
While the jurisprudence of the Court of Justice was carefully examined during the legislative procedure and taken into account, the exact definition of the ‘foreseeable relevance’ standard in the relevant cases was not followed. The cases handled by the CJEU deal with an order for information issued to a holder of information and is as such more specific. On the other hand, the ‘foreseeable relevance’ standard defined in DAC7 deals with a request for information between tax authorities. Therefore, the standard as defined by the CJEU cannot be directly applied to the request for information under Article 5 of the DAC and should therefore not be referenced to. The proposed AM 4 should thus be rejected. The latest Council compromise text reflects the spirit of the proposed AM 28 by striking a balance between a clear and at the same time wide standard of ‘foreseeable relevance’.
Topic 3: Deadline for providing information following a request
AM 29 proposes to amend the deadline of six months with a deadline of three months for providing information following a request.
Commission position: accept the amendment.
The Commission can accept this amendment and this is already reflected in the latest Council compromise text.
Topic 4: Identification of taxpayers by means of a TIN
AM 8 proposes an elaborated explanation for the need of proper identification of taxpayers.
Commission position: accept the spirit of the amendment but reject the amendment. The importance of the taxpayer identification number (TIN) is fully acknowledged by the Commission and the Member States. The latest Council compromise text requires the Member States to endeavour to exchange TIN, therefore the addition of the text in the recitals is unnecessary.
Topic 5: Exchange of information on categories of income
AM 32 and 33 propose that all categories are exchanged as of the implementation of the proposed amendment to DAC7.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The Commission acknowledges the importance of automatic exchange of information on as many categories as possible. At the same time, it is aware that the Member States might not all collect information on all categories of income at this moment. Therefore, sufficient time until 1 January 2024 should be given to the Member States to adjust to the expanded categories of income.
Topic 6: Obligation for Financial Institutions to report information on the ultimate beneficial owner of the account
AM 35 proposes to add an obligation for Financial Institutions to report information on the ultimate beneficial owner of the account.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The proposed amendment would increase the usefulness of information reported and help identify the beneficial ownership. However, such a significant amendment requires a wider analysis of the due diligence and reporting rules for Financial Institutions under the Directive on Administrative cooperation in the field of taxation. This could be addressed in an amendment of the directive on administrative cooperation in the field of taxation, also in consideration of the rules laid down in Directive (EU) 2015/849 on the prevention of the use of the financial system for the purposes of money laundering or terrorist financing.
Topic 7: Request for a joint audit
AM 52 proposes that a request for a joint audit be done by a competent authority of one or more Member States. AM 53 and 54 propose an exhaustive list of justified reasons for a refusal of a request for a joint audit.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The latest Council compromise text already provides for the possibility by a competent authority of one or more Member States to request a joint audit. In addition, the Commission considers that all the reasons for refusing an audit cannot be exhaustively identified and therefore supports a reference to a wider concept, such as having justified grounds. The Commission also takes note of the Explanatory Statement made by the European Parliament and commits to further endeavour to improve the framework for joint audits.
Topic 8: Capacity building in joint audits 
AM 19 proposes that the Member States should provide for conditions that facilitate the organisation of joint audits at an operational level, notably by supporting training, including linguistic training, for staff likely to perform joint audits, potentially through financial support from the Fiscalis programme. AM 21 similarly proposes to benefit from the Fiscalis programme.
Commission position: accept the spirit of the amendments but reject the amendments.
The Commission intends to further work on improving the framework for joint audits, including providing support, training and funding. However, committing to fund this through the Fiscalis programme in a recital of a legislative act is not appropriate because the Fiscalis programme requires a separate application and approval process.
Topic 9: Enlarging the scope on the exchange of cross-border rulings
AM 25 and 36 propose to enlarge the scope to include also domestic rulings. AM 37 proposes to remove the limitation of exchanging rulings issued before 1 April 2016. AM 39 and 40 propose to enlarge the scope to include also rulings issued to natural persons. AM 41 proposes to require a more detailed content of the summary of the ruling. 
Commission position: accept the spirit of the amendments but reject the amendment as such.
The amendments proposes significant extensions of the existing scope on the exchange of rulings. Such a change requires wider analysis and could thus be addressed in an amendment of the Directive on administrative cooperation in the field of taxation.
Topic 10: Use of information exchanged 
AM 55, 56 and 57 propose amendments with respect to the use of information exchange for assessing VAT and other indirect taxes and the use for other purposes.
Commission position: reject the amendments.
AM 55 does not seem to correctly reflect the purpose of the provision as it proposes an amendment in a part of the provision that is about the use of exchanged information and not about which information can be used for other purposes. AM 56 is partially already addressed by the latest Council compromise text as it allows the use of information for other purposes only insofar as that is allowed under the laws of the receiving Member State. This amendment also proposes to remove the provision stating that the competent authority of each Member State shall communicate to the competent authorities of all other Member States a list of purposes for which, in accordance with their domestic law, information and documents may be used other than those referred to in paragraph 1. This would remove the possibility of ensuring transparency for taxpayers on the use of information and would risk reducing the effectiveness of the exchanges and has to therefore be rejected.
Topic 11: Report of the Commission and publication of statistics
AM 17 and 69 propose that the Commission shall present a report on the implementation and efficiency of the provisions and make specific proposals, including legislative proposals, for their improvement. AM 22 similarly proposes that the Commission is entitled to produce a report and documents using the information exchanged on an anonymised basis. AM 30 and 42 propose that Commission submits a report on the statistics and information received on a country-by-country basis. AM 50 proposes that the Commission submit a report on the effective use of the data received by the Member States for tax or other purposes. AM 64 proposes the removal of the requirement for the Commission’s agreement to the publication of the reports. AM 65 similarly proposes the obligation on the Commission to publish the statistics annually. 
Commission position: accept the spirit of the amendments but reject the amendments as such.
The Commission already has the obligation to evaluate the Directive 2011/16/EU. The proposed amendments do not add anything to the already existing provisions. The Commission remains committed to further monitor the application of the Directive and where necessary suggest improvements through a legislative proposal or provide support in another form. Where appropriate, it will provide its agreement to publish the reports or will publish the statistics.
Topic 12: Limits to exchange of information 
AM 58 proposes not to apply the option to refuse providing information if it can be demonstrated that the information will not be disclosed to the public and will only be used for purposes of assessment of tax affairs. 
Commission position: reject the amendment.
The proposal in this amendment results in a possibility to override the right to refuse to provide information where it would lead to the disclosure of a commercial, industrial or professional secret or of a commercial process, or of information whose disclosure would be contrary to public policy. This could be the case if “the requesting authority is able to demonstrate that the information will not be disclosed to the public and will only be used for the purpose of the assessment, management and control of the relevant tax affairs of the person or group of persons concerned by the request for information”. This limitation is heavily dependent on the national laws of the Member States, therefore such an exception would require wider analysis.
Topic 13: Data protection
AM 22 proposes to allow the Commission to publicise certain anonymised information that has been exchanged by the Member States.
Commission position: reject the amendment.
The Commission is entitled to produce reports and documents, using the information exchanged in an anonymised manner, taking into account the taxpayers’ right to confidentiality and in compliance with Regulation (EC) No 1049/2001 regarding public access to European Parliament, Council and Commission documents. The Commission does not have access to the information exchanged as such but only to statistics on the general use of the exchanges. Giving access to the specific information exchanged and the right to publicise it would redefine the role of the Commission in terms of data protection and this would require an overarching reform which is not foreseen in this proposal.
AM 23 proposes clarifications on the processing of personal data.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The Commission agrees with the content and spirit of the amendment but considers that these benefits are sufficiently clear in the latest Council compromise text and would not add anything new in substance.
Topic 14: Data breaches
AM 66 proposes the inclusion of a reference to the rule of law to a provision on suspension of exchanges in case of data breaches.
Commission position: reject the amendment.
The proposal to introduce a phrase referring to the principles of the rule of law as referred to in Article 4 of Regulation (EU, Euratom) 2020/2092 in this provision adds an element to the provisions on data breaches which is not linked to direct taxation and therefore would be better suited for legislative acts in other fields.
AM 67 proposes to add a sentence to Article 25, paragraph 5, subparagraph 2 which means that the Commission must receive evidence that the data flow is secured after a data breach in order for the exchanges to be reopened.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The amendment proposes to add a reference to the need for the Commission to enable the exchanges of information only when there is technical evidence that the data flow is secured. The Commission agrees to the usefulness of this addition but considers that these elements might better be laid out in practical arrangements as foreseen in the latest Council compromise text.
Part II: Reporting rules for platform operators
Topic 15: Merits for standardised reporting obligation
AM 9 proposes the addition of a sentence further discussing the merits of a standardised reporting obligation. 
Commission position: accept the spirit of the amendment but reject the amendment as such.
The amendment suggests adding a phrase summarising the benefits of a standardised reporting system. The Commission agrees with the content and spirit of the amendment but considers that these benefits are already sufficiently clear in the Commission proposal and would not add anything new in substance.
Topic 16: the Union corporate tax models
AM 10 proposes adding a recital on the suitability of the Union corporate tax models.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The amendment proposes adding a recital which questions the suitability of the Union corporate tax models and refers to the fact that online sellers and sellers operating via platforms currently have the opportunity to generate revenues that are poorly reported and thus at high risk of remaining undertaxed or untaxed. The Commission agrees with the content of the amendment but considers that the issue of reforming the corporate tax system is not the objective of the DAC 7 proposal, which is aimed at the exchange of information on income generated by Sellers and other administrative cooperation.

Topic 17: Registration of foreign platforms
AM 11 and 47 propose to add criteria that motivate the obligation for third country platforms to register and report in one single Member State.
Commission position: reject the amendments.
The amendments propose to add criteria that suggest that the registration requirement should take into account the location of their global or regional headquarters, their effective place of management as well as the existence of substantial economic activity in that chosen Member State. The amendment appears to be superfluous considering that the proposal aims to ensure registration for all foreign platforms that perform commercial activity in the Union.
Topic 18: Exclusion from the scope of the reporting obligation 
AM 71 proposes to add an additional exclusion to the definition of “Excluded Reporting Platform Operator”.
Commission position: accept the spirit of the amendment but reject the amendment as such.
The amendment suggests to add a definition of “Excluded Reporting Platform Operator” as being a Reporting Platform Operator whose revenues, generated in the Union during the previous calendar year, did not exceed EUR 100 000. This would come as an addition to the definition in paragraph 3 which provides a criterion that an Excluded Reporting Platform Operator “does not have Reportable Sellers”. The Commission acknowledges the need for proportionality when designing reporting rules. Considering that it is the income of the Reportable Sellers that is the subject to the reporting obligation provided by this proposal, a criterion for exclusion based on the revenues of the Reporting Platform Operator would not be relevant. In addition, providing for a monetary threshold might even create opportunities for avoiding the reporting obligation by means of fragmentation in the Commission’s view. Therefore, in order to preserve the robustness of the reporting rules, the Commission should reject the amendment.
Topic 19: Exclusion of non-monetary exchange of goods and services
AM 72 proposes to expand the definition of the “Excluded Relevant Activity” in order to add any non-remunerated and non-monetary exchange of goods and services. Commission position: reject the amendment.
In the Commission’s view, this exclusion is already reflected by conditioning the Relevant Activity being subject to a Consideration and is therefore superfluous.
Topic 20: Collection of information on the Financial Account Identifier
AM 73 and AM 74 propose making stricter the requirement to collect the information on Financial Account Identifier. 
Commission position: reject the amendments.
The amendments propose to replace “insofar as it is available” with “as collected” in relation to the Financial Account Identifier. This implies an obligation to collect this information which does not take into account the situations where that information may not be available for valid reasons.


Topic 21: Reportable information on the financial account
AM 44 proposes to remove a limitation to the obligation to communicate information concerning reportable sellers.
Commission position: reject the amendment.
The amendment proposes to change the sense of the provision so that there is an obligation for the reporting platform to collect the financial account information. The amendment also removes the proposed limitation on the obligation to communicate in cases where the competent authority of the Member State where the Seller is resident has notified the competent authorities of all other Member States that it does not intend to use the Financial Account Identifier. Such a change would not accommodate for situations where the use of the Financial Account Identifier is not required for the purposes of identifying the Seller.
Topic 22: Access for competent authorities to information on the duration of the rental period 
AM 14 proposes to allow access to competent authorities to information on the duration of the rental period for the purpose of controlling the rental prices increase.
Commission position: reject the amendment. 
This amendment is not acceptable by the Commission in this form, as it goes beyond what is necessary to attain the objectives of the proposal, i.e. to increase the tax authorities' effectiveness in tackling tax evasion. In addition, under the proposed rules the competent authorities will already receive information on the number of days each Property Listing was rented during a Reportable Period. Therefore, the proposed used use of this data for controlling the rental prices increase cannot be accepted in the context of DAC7. Member States are better placed to decide how to deal with this issue, in line with Union laws.
Topic 23: Access to reportable information for other authorities 
AM 45 proposes the addition of access of specific reportable information to other authorities in receiving Member States in order to deter and prosecute infringements of local or national laws.
Commission position: reject the amendment.
The amendment proposes to widen the circle of authorities that can have access to the information. The use of information exchanged is already provided for under Article 16. However, enabling other authorities to, without any limitation, access the reportable information goes beyond the scope of the proposal and the DAC in general. In combination with the amendments suggested in AM 55 and 56 this would risk reducing the information exchanged due to data protection concerns and at the very least slow down the speed of exchanges. A permission from the competent authority is necessary in order to avoid adverse effects on the exchanges.
Topic 24: System of penalties and sanctions
AM 5, 70 and 76 propose a harmonised system of penalties and sanctions for platform operators and a coordination of such penalties within the EU.
Commission position: accept the spirit of the amendments but reject the amendments as such.
The Commission agrees that there is a need to further coordinate the provisions of the directive relating to sanctions. The Commission intends to include this in the upcoming proposal for an amendment of the DAC (DAC8) taking into account the directive as a whole and not limited to DAC7, as well as other (proposed) EU laws which impose penalties and sanctions on platform operators. Therefore, an additional recital in that regard in DAC7 is not necessary.
Topic 25: Deadline for exchange of information
AM 46 proposes to shorten the deadline for the competent authorities of the Member States to communicate information using the standard form from 2 months to without undue delay and at the latest within 1 month.
Commission position: reject the amendment.
The proposal to shorten the deadline for the competent authorities of the Member States to communicate information using the standard form from 2 months to without undue delay and at the latest within 1 month after the reporting period would in the view of the Commission not be practically possible as communication depends on the initial reporting. The reporting itself will be done one month after the reporting period. Therefore, the communication can be done only after receiving such reportable information, i.e. within two months after the reporting period which is in effect one month after the reporting deadline.
Topic 26: Disclosure of sensitive tax information on platform operators
AM 15 proposes that individuals that have sensitive tax information of platform operators regarding tax evasion and tax avoidance come forward.
Commission position: reject the amendment.
This amendment cannot be accepted by the Commission as it does not aim at achieving the same objective as the proposed legislative act. The possibility and protection of individuals when coming forward with information on breaches of Union law is addressed by legislation in another field, i.e. Directive 2019/1937/EU on the protection of persons who report breaches of Union law.
Topic 27: Administrative cooperation in the field of crypto-assets
AM 12 proposes an increased cooperation between national tax administrations in the field of crypto-assets.  
Commission position: accept the spirit of the amendment but reject the amendment as such.
The amendment suggests to insert a new recital mentioning the field of crypto-assets. The Commission has already publicly and to the European Parliament announced its intention to address this field in the next amendment of the DAC (i.e. DAC8). Therefore, an additional recital in that regard in DAC7 is not necessary.
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