[bookmark: labour]Follow up to the European Parliament non-legislative resolution on impacts of EU rules on the free movements of workers and services: intra-EU labour mobility 
as a tool to match labour market needs and skills
1. Rapporteur: Radan KANEV (EPP / BU)
2. Reference numbers: 2020/2007 (INI) / A9-0066/2021 / P9_TA-PROV(2021)0249
3. Date of adoption of the resolution: 20 May 2021
4. Competent Parliamentary Committee: Committee on Employment and Social Affairs (EMPL)
5. Brief analysis/ assessment of the resolution and requests made in it:
The resolution supports the overall Commission approach to facilitate free movement of workers while avoiding discrimination, and calls on the Commission and the Member States to strengthen the protection of mobile workers in the context of the various rules governing free movement. In paragraphs, 4, 8, 9 and 38, the resolution calls on the Commission and the Member States to work together for a proper transposition of the revised Posting of Workers Directive. In paragraphs 11, 14, 16, 28, 29 and 30, the resolution recalls the consequences of the COVID-19 crisis and calls on the Commission and the Member States to take measures to protect mobile workers while ensuring equal treatment with local workers and preserving freedom of movement. In paragraphs 18, 22, 38 and 41, the resolution notes the relevance of the European Labour Authority (ELA), including the European network of employment services (EURES), and calls on the Commission and the Member States to strengthen information exchange and cooperation between competent national authorities, but also with social partners. The Commission is already implementing most of the actions requested by the Parliament in the resolution.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
The Commission has supported the Member States in the transposition of the revised Posting of Workers Directive[footnoteRef:1] 2018/957/EU (paragraphs 4 and 19) through the Expert Committee on Posting of Workers and its subgroup, whose aim was to assist the Member States in the transposition of the directive by finding common understanding regarding its provisions. The Commission has also published a practical guide on posting of workers, which aims to ensure that workers are aware of their rights and that the rules are correctly and consistently applied by national authorities and employers throughout the EU. [1:  	Directive (EU) 2018/957 of the European Parliament and of the Council of 28 June 2018 amending Directive 96/71/EC concerning the posting of workers in the framework of the provision of services (OJ L 173, 9.7.2018, p. 16)] 

The revised Posting of Workers Directive further improves the protection of posted workers, in particular by setting out the entitlement to all the elements of remuneration rendered mandatory by national law or by universally applicable collective agreements of the host Member State and thus enshrining the principle of “equal pay for equal work at the same place” for posted workers.
Mobility of workers in the EU outermost regions is supported through a variety of programmes (paragraph 5). The Erasmus+ programme provides training opportunities abroad to trainees, teachers, educational staff and youth workers and a specific higher financial support to participants from the outermost regions. In addition, as expressed in the Erasmus+ Regulation 2021-27, this programme seeks to increase outermost regions’ participation and foster mobility exchanges with third countries, in particular neighbouring countries. The Erasmus for Young Entrepreneurs programme gives new or aspiring entrepreneurs the chance to learn from experienced entrepreneurs in one of the 45 participating countries and to acquire the skills needed to run a small firm. Through the Enterprise Europe Networks, small businesses in the outermost regions can find the right international partners to grow and expand abroad and the ESF operational programmes further support labour market integration and labour mobility within the EU. To respond to the challenge of remoteness and connectivity to continental Europe, transport works in the outermost regions such as connections to airports, ports, and urban nodes in these regions can benefit from a higher co-financing rate in the Connecting Europe Facility, and the outermost regions can, as a derogation, use the European Regional Development Fund to invest in airport infrastructure.
[bookmark: _GoBack]Several instruments are in place to reduce mobility barriers for workers and businesses (paragraph 6), such as the EURES network, the coordination of national social security systems, Europass to facilitate the European-wide recognition of qualifications and skills, and also by setting up the European Labour Authority (ELA). Many of these instruments have been introduced or improved recently.
As regards working conditions of posted third-country nationals (paragraphs 10 and 15), the Commission is launching a study to look into the working conditions of temporary cross border mobile workers and workers in subcontracting chains, mainly in the context of posting of workers. This study shall assess where and why posted workers, including from third countries, suffer from below-standard working conditions. 
In its new Pact on Migration and Asylum of September 2020, the Commission announced that, by the end of 2021, it would review the Single Permit Directive 2011/98/EU, to look at ways to simplify and clarify the scope of the legislation, including exploring measures to prevent and fight labour exploitation of third-country workers.
Posting of third country nationals is one of the focus areas of ELA’s inspections task. Several requests for cross-border inspections that ELA received so far concern precisely posting of third country nationals from one Member State to another. ELA will focus on helping to tackle irregularities in this field in the future as well.
Though the main responsibility for tackling undeclared work lies with national authorities, the EU can encourage them to learn from each other and cooperate, in particular through the European Platform tackling undeclared work created in 2016. The Platform, which addresses both the national and cross-border dimensions of undeclared work, has been re-established under the responsibility of ELA since the end of May 2021. It will continue to foster cooperation between relevant national authorities and social partners. The Platform plays an active role in the campaign on seasonal workers and will contribute to awareness-raising activities addressed to workers and employers. In January 2021, the Platform published a study on “Counteracting undeclared work and labour exploitation of third-country national workers”. It provides an assessment of different pathways into as well as routes out of undeclared work and labour exploitations. It also contains some recommendations at operational level for enforcement authorities. A specific platform subgroup on undeclared work related to mobility of third country nationals will meet in the autumn 2021 to explore this issue more thoroughly. The Commission will continue mobilising instruments to monitor undeclared work and support Member States’ efforts, such as the European Semester and the European Social Fund +. 
The Commission is closely monitoring the application of Article 12 of Directive 2014/67/EU, which sets an obligation to the Member States to introduce a subcontracting liability, which covers at least the construction sector, the direct contractor and workers claims for the minimum rates of pay. However, the Commission also recalls that substantial problems of subcontracting are not really linked to cross-border activities.
The Commission agrees that the free movement of goods and services should be ensured during the pandemic (paragraphs 11, 13, 14 and 31) and at all times as this guarantees the functioning of the single market and ensures that supply chains remain uninterrupted. The Commission draws attention to the Green Lanes system that has been established and applied since the outbreak of the pandemic and the ongoing work on the contingency planning for freight transport. The Commission also highlights that – in line with the Green Lanes principles – the free movement of all kinds of goods and not only the essential ones should be ensured in the internal market in times of a pandemic and beyond.
The Commission adopted and published on 30 March 2020 the Communication “Guidelines concerning the exercise of the free movement of workers during COVID-19 outbreak”[footnoteRef:2]. The guidelines state that the continued free movement of all workers in critical occupations is essential. Member States should allow workers to enter the territory of the host Member State and have unhindered access to their place of work if they exercise in certain particular occupations, which include workers in pharmaceutical and medical devices industry. [2:  	OJ C 102I, 30.3.2020, p. 12] 

The Commission also proposed on 4 September 2020 a Council Recommendation on a coordinated approach to the restriction of free movement in response to the COVID-19 pandemic. On 13 October 2020, the Council adopted the Council Recommendation (EU) 2020/1475 on a coordinated approach to the restriction of free movement in response to the COVID-19 pandemic[footnoteRef:3]. [3:  	OJ L 337, 14.10.2020, p. 3–9] 

On 31 May this year, the Commission adopted a proposal for a Council Recommendation amending Council Recommendation 2020/1475[footnoteRef:4], which was approved by the Council on 14 June[footnoteRef:5]. While this revision does not include any changes to the already existing exemptions for persons travelling for essential functions or needs, it does clarify that these groups should also profit from the general exemptions for vaccinated and recovered persons. Persons holding vaccination or recovery certificates in line with the EU Digital COVID Certificate should be exempted from travel-related testing or quarantine. Persons holding a test certificate in line with the EU Digital COVID Certificate should be exempted from quarantine. In particular, for persons who have to cross borders frequently, these exemptions should make daily life significantly easier. [4:  	Council Recommendation (EU) 2020/1475 of 13 October 2020 on a coordinated approach to the restriction of free movement in response to the COVID-19 pandemic.]  [5:  	Council Recommendation (EU) 2021/961 of 14 June 2021 amending Recommendation (EU) 2020/1475 on a coordinated approach to the restriction of free movement in response to the COVID-19 pandemic] 

As regards preventing brain drain and ensure upward social convergence (paragraph 16), the Commission aims to support workers who want to move to another Member State, irrespective of their age, level of qualification or other characteristics. The European structural funds provide targeted support to lacking regions and sectors. These funds should be used to increase the attractiveness of these areas. In accordance with Article 148(3) of the Treaty on the Functioning of the European Union (TFEU), as part of the annual Joint Employment Report, the Commission considers Member States’ implementation of Employment Guideline no. 7, which recommends that Member States adequately support the mobility of workers and learners, including by tackling barriers to mobility in education and training, and in occupational and personal pensions. The Joint Employment Report is one of the analytical tools used by the Commission to monitor the intra-EU mobility of workers and learners in the context of the European Semester. It helps identifying key associated employment and social challenges and potential divergences relevant for in-depth analysis in the Semester Country Reports.
With regard to cross-border collaboration and exchanges of experience and data (paragraphs 18, 21, 22, 39, and 42), the Commission is encouraging cooperation between national authorities and facilitates dialogue via various bodies at EU level - e.g. Advisory Committee on Free Movement of Workers, free movement bodies established in line with the provisions of Directive 2014/54/EU, the Administrative Commission for Social Security.). This includes dialogue with social partners.
The establishment of the ELA is key to ensure that EU rules on labour mobility and social security coordination are enforced in a fair and effective way and to make it easier for citizens and businesses to reap the benefits of the internal market.
Despite the obstacles related to the pandemic and still being in a build-up phase, ELA has managed to perform its first activities aiming at enhancing cooperation and exchange of information and support between the Member States with the network of National Liaison Officers who are directly integrated into ELA’s structure.
Within the Action Plan on Seasonal Workers, ELA focuses on helping the Member States to tackle irregularities this year. ELA is also working with the European Agency for Safety and Health at Work (EU-OSHA), with a concrete focus on seasonal workers. With increasing capacity, ELA will aim to cover other pertinent sectors where enforcement action is needed. To support enforcement actions and enhance their better targeting, ELA will also assist Member States with national risk assessment practices, capacity building activities and facilitating cross-border cooperation between the national authorities.
In addition, the EURES network participates in ELA information campaign on cross-border seasonal work in 2021. The ELA information campaign is focusing on workers and employers’ rights and obligations in the agri-food sector, while the EURES campaign expands the sectoral scope also to other relevant sectors (such as tourism) and provides information on available recruitment and placement services for cross-border seasonal work. EURES constitutes an essential resource to match information activities with labour market needs, providing services to job seekers, employers and ensuring that cross-border recruitment takes place in a fair manner. Thanks to its extensive network of advisers, EURES has a real-time perspective on job seekers' needs, including in particular sectors, and on labour market demand in the EURES participating countries. EURES and the other functions of ELA have a strong degree of complementarity as regards the objective of fair and effective labour mobility and have mutual benefits to reap from developing synergies.
ELA will seek to collect good practice examples in order to build up an internal inventory and it will organise relevant events to publicise these activities. ELA will also seek to create its own mutual learning and understanding programme specific to the areas in which the Authority is operational.
While ELA does not have the task of carrying inspections on its own, it encourages, coordinates and supports cross-border joint and concerted inspections. It also builds up the capacity of national enforcement bodies, promotes sharing of best inspections practices, and develops enforcement guidelines in labour mobility with cross-border elements.
ELA has placed requests for information as a priority for its first years of operation. While the provision of information remains a national responsibility, ELA has started work to support the Member States in meeting their information obligations. First, it has elaborated a template providing a methodology to present the content of applicable collective agreements on single posting websites. Second, further templates were created to support the provision of information on other aspects of posting, such as long-term posting rules, declaration obligations and sanctions and penalties. Third, ELA has established a Translation Facility to support national administrations translating information content on labour mobility into other languages. Fourth, ELA has started a process of peer reviews of single national posting websites coupled with the offer of individualised assistance to the Member States to address technical level possible shortcomings in their websites.
In line with the provisions of ELA’s founding Regulation, “by 1 August 2024, and every five years thereafter, the Commission shall assess the Authority’s performance in relation to its objectives, mandate and tasks. The evaluation shall, in particular, address the experiences gained from the mediation procedure pursuant to Article 13. It shall also assess whether there is a need to modify the mandate of the Authority and the scope of its activities, including the extension of the scope to cover sector specific needs, and the financial implications of any such modification, taking into account also the work carried out by Union agencies in those areas. The evaluation shall also explore further synergies and streamlining with agencies in the area of employment and social policy.”
In the area of coordinating social security (paragraph 43), the Commission adopted in December 2016 its proposal to modernise the social security coordination rules notably in the fields of long-term care, family benefits and unemployment benefits to ensure that they are fair, simpler to apply and easier to enforce. Co-legislators are still discussing the proposal with the aim of improving the current rules for better cross-border cooperation between national authorities and exchange of information. The Commission is currently exploring technical solutions to digitise the cross-border verification of social security coverage and address challenges in citizens’ identification for social security coordination purposes. Thorough analysis is needed to ensure that any future digital development in the social security coordination field brings benefits to the portability of rights and facilitates the free movement of citizens.
The Electronic Exchange of Social Security Information system (EESSI), used by 32 countries, allows for a more efficient data and message exchange between social security institutions with secure handling of personal data. The EESSI system is being used increasingly (hundreds of thousands of messages exchanged monthly) and facilitates the enforcement of EU social security coordination rules by Members States and their institutions.
Moreover, as announced in the European Pillar of Social Rights Action Plan, the Commission started this year a pilot to explore, by 2023, the launching a digital solution (European Social Security Pass) to facilitate the interaction between mobile citizens and national authorities and address challenges related to the identification and authentication of people for social security purposes. This would help reducing the risk of errors and fraud and support the portability of social security rights across borders, in full compliance with data protection requirements.
The identification of mobile citizens for social security coordination purposes does not require the creation of a new social security number, as the eIDAS framework, and the future trusted and secure European e-ID (based on a revision of the eIDAS regulation, presented on 3 June 2021) can be leveraged for this purpose.
Social partners have a special role in the design and implementation of social policy in general and particularly during times of crisis, as they are best placed to find the most suitable solutions for a balanced recovery process (paragraphs 15 and 24). The Commission gives a significant importance to working together with the social partners, and promotes social dialogue, with due respect to their autonomy, in line with the provisions of the Treaty on the Functioning of the European Union. This is also highlighted in the documents issued by the Commission during the COVID-19 crisis.
In its European Pillar of Social Rights Action Plan, the Commission announced that it will, following consultation with social partners in 2021, present an initiative to support social dialogue at EU and national level in 2022. The Commission also encouraged Member States to promote and create the conditions for improving the functioning and effectiveness of collective bargaining and social dialogue.
In addition, the Commission supports the social partners by funding projects that fulfil the applicable criteria, including from the prerogative budget lines dedicated to social dialogue.
As a dedicated action of the European Skills Agenda, the Pact for Skills mobilises a concerted effort for quality investment in skills for all working age people across the Union. The Pact for Skills will bring together all stakeholders, including social partners, which share the objective of up- and re-skilling Europe’s workforce. During this cooperation, these stakeholders will define the key principles that are essential to up and reskill the workforce, within their organisations and across their value chain or ecosystem.
The Commission adopted on 28 June a new EU Strategic Framework on Health and Safety at Work 2021-2027[footnoteRef:6] as one of the main initiatives of the Work Programme for 2021 (paragraphs 26 and 27). [6:  	https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3170] 

The new Strategic Framework was developed on the basis of an extensive consultation of stakeholders, including an open public consultation as well as on the outcome of a stock taking of the implementation of the previous Strategic Framework on Health and Safety at Work 2014-2020. Other important elements feeding into the development of the new Framework are Council conclusions adopted under Finnish, Romanian or Croatian Presidencies as wells as input from exchanges with the Parliament on several occasions.
In particular, the fight against work-related deaths, injuries and diseases remains a main priority for the next period. This will also imply that particular consideration will be given to the prevention of exposure to hazardous substances as well as to the psychosocial and ergonomic risks. As regards more specifically the exposure to hazardous chemicals, the aim remains the continuous update of the existing EU relevant directives on the basis of scientific and technical developments. As regards the crucial aspect of mental health, the Commission will propose a non-legislative initiative on mental health at work. This has a multifactorial dimension, since there is a need to improve prevention and awareness to attain effective application and enforcement at workplace level of the existing provisions. The same approach will also address ergonomic risks at work.
The Commission shares the view of the European Parliament that it is important to ensure the health and safety of all carrying out work. As far as self-employed workers are concerned, the Council Recommendation concerning the improvement of the protection of the health and safety at work of self-employed workers[footnoteRef:7] recommends that Member States take steps to ensure their health and safety integrity at work. The new Strategic Framework on health and safety at work 2021-2027 addresses this important issue also in light of digital and technological developments. [7:  	Council Recommendation 2003/134/EC of 18 February 2003, OJ L 53 of 28.2.2003] 

As far as the health and safety at work conditions of seasonal workers are concerned, following the Communication from the Commission “Guidelines on seasonal workers in the EU in the context of the COVID-19 outbreak”[footnoteRef:8], the Senior Labour Inspectors Committee (SLIC) in cooperation with the European Agency for Safety and Health at Work has developed and is currently carrying out a survey on high-risk occupations to be replied by labour inspectors of all Member States. [8:  	C(2020) 4813 final] 

Moreover, in its last plenary, the SLIC adopted its new structure and work plan where a new working group on “OSH (occupational safety and health) for mobile workers” was set up, which will address health and safety at work enforcement issues of, among others, seasonal workers with the aim to improve and promote better practices in this area.
As regards paragraph 28, the Commission is following general cases on denied access to the national labour market. Such cases occur very rarely and almost exclusively in the field of employment in the national public service for which Article 45(4) provides an exemption to the general rule on EU free movement of workers. Individual cases (disputes) concerning access to employment in public services need detailed factual assessment of the individual situation for which national courts are best placed.
ELA is ready to coordinate and support cross-border inspections. Necessary procedures and tools were agreed in December 2020 (in close cooperation with the Member States and social partners) and are available on ELA website. These procedures apply both to Member States as well as national social partner organisations.
ELA, in close cooperation with national authorities, is already assessing cases submitted by national authorities and social partner organisations. It will continue to encourage them both to provide information about irregularities in labour mobility.
The Commission fully supports continuous improvement of the EURES Job mobility portal in line with evolving needs of EURES initiative, which is a key element in enabling fair intra-EU mobility. Furthermore, the role of Europass and the European skills, competences, qualifications and occupations classification system (ESCO) is acknowledged in promoting transparent mobility. The Commission supports transparent mobility by providing portals and services that can support the process of recognition and validation of skills and qualifications (paragraphs 32 and 41). Apart from the tools mentioned by the European Parliament, the European Qualifications Framework (EQF) is a translation tool to make national qualifications easier to understand and more comparable and seeks to support cross-border mobility of learners and workers. As part of the revised and strengthened 2018 EQF Recommendation, work is ongoing to bring the EQF closer to organisations and individuals. As indicated in the European Skills Agenda, everyone should be able to participate in up- and reskilling opportunities. More needs to be done to support people to acquire the skills they need, and to reinforce Upskilling Pathways for adults, in particular for those with lower levels of skills and qualifications. The new Europass has been developed to become the EU’s online tool to help people effectively communicate their skills and qualifications and to proactively guide them to a job or learning opportunity.
As regards paragraph 36, the principle of equal treatment of EU mobile workers with national workers is enshrined in Article 45 of the Treaty on the Functioning of the European Union. It ensures the best protection for EU mobile workers, including for cross-border and frontier workers. The Council Recommendation on access to social protection for workers and the self-employed adopted in 2019 provides concrete guidance on the direction of reforms needed. At its heart lies the principle that all workers and the self-employed should be covered by social protection schemes including intra-EU mobile workers. The COVID-19 pandemic has revealed important gaps in the social protection coverage, including for non-standard workers. The exceptional measures taken during the pandemic to extend social protection to previously not covered groups are a source of inspiration for structural reforms in line with the 2019 Council Recommendation.
ELA will enhance the exchange of information between national authorities, both via its National Liaison Officers and by promoting the use of electronic tools, procedures and databases to facilitate the access to data in real time and detection of fraud. ELA is foreseeing various actions to this end, including workshops and seminars and will start consultations with Member States on potential digitalisation processes. ELA Regulation does not envisage the set-up of a helpdesk. Instead, ELA will facilitate cooperation between the competent bodies designated in accordance with Directive 2014/54/EU and cooperate with Union information services, such as Your Europe Advice, the European network of Public Employment Services, the European Enterprise Network, and SOLVIT, thus enhancing the availability of services and information on applicable Union rules to individuals and employers.
With regard to a legislative framework with a view to regulating teleworking conditions across the EU (paragraph 40), it is important to underline that social partners have a central role in dealing with issues linked to telework. In the past, social partners had already agreed on a cross-industry Framework Agreement on telework (2002). More recently, European social partners concluded a Framework Agreement on Digitalisation in 2020. This agreement is currently being implemented at national, regional and local level.
As indicated in the European Pillar of Social Rights Action Plan and in line with the recommendations laid down in the European Parliament’s Resolution of 21 January 2021 on the right to disconnect, the Commission will proactively support social partners in their endeavour, facilitating discussions and the identification of best practices, by assessing existing practices and rules related to the right to disconnect. In view of this, the Commission will continue to explore the context and implications of the right to disconnect and remote work in order to underpin social partners’ discussions on the matter. The insights gathered would complement ongoing and future exchanges between social partners and the Commission, and would also inform reflections on a potential EU legislative initiative on the right to disconnect, within the broader context of remote work. The future implementation report of the Working Time Directive will also provide an opportunity to reflect further on the implications of remote work on working time.
[bookmark: TextBodyEnd]As regards paragraph 45, as indicated in the European Pillar of Social Rights Action plan, evidence is being gathered on the use of temporary agency work, in particular in the context of cross-border work. This will provide the basis for the Commission to assess the need for legislative or other action at EU level, notably a possible revision of the Temporary Agency Work Directive.

