[bookmark: Schrems][bookmark: _GoBack]Follow up to the European Parliament non-legislative resolution on the ruling of the CJEU of 16 July 2020 - Data Protection Commissioner v Facebook Ireland Limited 
and Maximillian Schrems (‘Schrems II’), Case C-311/18
1. Resolution tabled pursuant to Rule 132(2) of the European Parliament's Rules of Procedure
2. Reference numbers: 2020/2789 (RSP) / B9-0267/2021 / P9_TA-PROV(2021)0256
3. Date of adoption of the resolution: 20 May 2021
4. Competent Parliamentary Committee: Committee Civil Liberties, Justice and Home Affairs (LIBE)
5. Brief analysis/ assessment of the resolution and requests made in it:
The resolution focuses on different aspects of the EU regime on international transfers of personal data. First, it addresses the invalidation of the EU-US Privacy Shield by the Court of Justice and the ongoing talks between the Commission and the Unites States of America (US) on a successor arrangement. In this respect, the resolution calls on the Commission to negotiate a new arrangement with the US that fully complies with the requirements of the Schrems II judgment. In addition, it calls on the Commission to analyse the impact of the judgment on existing EU and Member State agreements. Second, the resolution refers to the standard contractual clauses. It takes note of the modernisation of the clauses and welcomes the public consultation organised by the Commission. The resolution furthermore calls on the Commission to take into account the feedback received from the European Data Protection Board (EDPB) and European Data Protection Supervisor (EDPS) and calls on the EDPB and the Commission to provide guidance to companies transferring personal data outside the EU, in particular to small and medium size enterprises (SMEs), on compliance with the Schrems II judgment. Third, the resolution calls on the Commission to apply the standard of the General Data Protection Regulation (GDPR) and case law of the Court of Justice when conducting adequacy assessments. In addition, it urges the Commission to finalise the review of existing adequacy decisions and revoke or suspend decisions that do not meet the adequacy standard. As a more general point, the draft resolution expresses concern about the insufficient level of enforcement of the GDPR by national data protection authorities, in particular in the area of international transfers. In this respect, the draft resolution is also very critical of the Irish Data Protection Commissioner and calls on the Commission to launch infringement proceedings against Ireland for not enforcing the GDPR properly.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
As regards paragraph 4: the data protection authorities play a crucial role in ensuring the effective and consistent application of the GDPR throughout the EU. With respect to enforcing the rules on international transfers, their role has been specifically highlighted by the Court of Justice in the Schrems I and II judgments. In this context, the Schrems I judgment made clear that, where a data protection authority questions the validity of a Union act, it has to bring a case in national court with a view to seek a reference to the Court of Justice. Immediately after the Schrems II judgment, the EDPB created two dedicated task forces: one to work on guidance and one to coordinate the investigation of complaints. This work is essential to ensure consistency throughout the EU. More generally, the EDPB is currently working on strengthening the cooperation and consistency mechanism. The Commission contributes to this reflection process and will continue to monitor the situation. As for individual enforcement actions, it is important that data protection authorities avoid unjustified delays, especially in cases triggered by complaints, while at the same time taking the time necessary to ensure a careful and objective assessment of the law and facts as well as respect for procedural safeguards as enshrined in national law.
With respect to paragraph 8: the Commission maintains the position that the protection of personal data is non-negotiable in trade agreements and that negotiations on data protection and the flow of personal data, on the one hand, and trade negotiations, on the other hand, should follow separate tracks. Most recently, this approach has been reflected in the EU-UK Trade and Cooperation Agreement, through language that preserves the EU’s regulatory autonomy in the area of data protection, including with respect to the regulation of international data transfers (and moreover expressly provides that transfers of personal data taking place in the context of its application have to comply with the data protection requirements of the transferring Party). As regards adequacy assessments, the Commission systematically takes into account the rules that apply to cross-border data flows from the concerned third country, including if they follow from commitments under international law.
Regarding paragraphs 9, 11, 12, 13 and 15, as well as the first sentence of paragraph 25: the Commission adopted, on 4 June 2021, the Implementing Decision (EU) 2021/914 on standard contractual clauses for the transfer of personal data to third countries pursuant to Regulation (EU) 2016/679 of the European Parliament and of the Council. The final text of the decision takes into account the joint opinion of the EDPB and EDPS, the feedback received from stakeholders during a broad public consultation, and the comments received from Member State representatives during the comitology procedure. As a next step, the Commission will develop, in close cooperation with stakeholders, practical guidance on how to use and implement the new standard contractual clauses. The clauses contain a methodology/ toolbox to assist companies (especially SMEs) with their compliance efforts with the Schrems II judgment. At the same time, as model clauses that are not country-specific, they cannot provide a one-size-fits all solution for all transfer scenarios and thus will have to be used in accordance with the Schrems II guidance of the EDPB (Recommendations 01/2020 on measures that supplement transfer tools to ensure compliance with the EU level of protection of personal data, adopted on 18 June)[footnoteRef:1]. While this guidance is itself not country-specific, it includes concrete, practical examples for the use of standard contractual clauses (SCCs) (and other instruments like Binding Corporate Rules) in specific situations (“use cases”), including with respect to data transfers to cloud providers. In finalising the standard contractual clauses, the Commission worked closely with the EDPB to ensure consistency between the clauses and the Board’s guidance. [1:  	Available at https://edpb.europa.eu/our-work-tools/our-documents/recommendations/recommendations-012020-measures-supplement-transfer_en.] 

With respect to paragraphs 27, 28, 29 and 30: the Commission has intensified its negotiations with the United States on a possible successor arrangement to the Privacy Shield, as also indicated in the joint press statement issued in March by Commissioner Reynders and US Secretary of Commerce Raimondo[footnoteRef:2]. Any possible solution - regardless of whether it can be achieved within the current legislative framework or whether it would require legislative changes – will have to be in full compliance with Union law, as interpreted by the Court of Justice, in particular in the Schrems II judgment. As with any adequacy process, the Commission will provide regular updates to the Parliament. The Commission will also continue to work closely with the EDPB on the monitoring of the functioning of adequacy decisions, as is for instance done in the context of the ongoing review of the adequacy decision for Japan. [2:  	See https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_21_1443] 

Regarding paragraphs 21, 31 and 33: when conducting an adequacy assessment, the Commission has to determine whether the third country in question guarantees a level of protection “essentially equivalent” to that ensured within the European Union (recital 104 of Regulation (EU) 2016/679). Whether this is the case is assessed against Union law, notably the GDPR, as interpreted by the Court of Justice. The updated “adequacy referentials” and “recommendations on European Essential Guarantees” of the EDPB, which seek to further clarify this standard (including on aspects relating to government access to data), provide guidance in this regard, and the Commission closely follows this guidance when carrying out its adequacy assessments. The Commission applies the same standard in its evaluation of the existing adequacy decisions that were adopted under the previous Data Protection Directive. While this review was due to be concluded with the GDPR evaluation report adopted last year, it was postponed to ensure that the clarifications of the Court of Justice in the Schrems II case could be taken into account. Certain aspects of the Schrems II judgment raise complex issues that require an in-depth analysis and dialogue with the concerned third countries. The Commission aims to conclude the review in the coming months.
With respect to paragraphs 24 and 25: the EU – US Agreements on the Terrorist Financing Tracking Program (TFTP) and on Passenger Name Records (PNR) are subject to specific joint review and evaluation mechanisms. Moreover, regarding PNR data, the conditions for transfers to any third country have been stipulated by the Court of Justice in its Opinion on the PNR Agreement with Canada. The reports that have been recently published on these two instruments (see COM(2019)342 final on the most recent joint review of the TFTP Agreement and COM(2021)18 final on the joint evaluation of the PNR Agreement) contain findings and recommendations that the Commission seeks to address through and open and constructive dialogue with the respective US authorities. Concerning PNR, the Commission will assess the necessary follow-up action also taking into account the feedback received by the European Parliament and Council on the evaluation. Regarding agreements concluded by the Member States, such as those on the automatic exchange of information for tax purposes, the EDPB recently issued a statement inviting the Member States to review their existing agreements to determine whether they should be further aligned with the GDPR and the case law of the Court of Justice[footnoteRef:3]. As the enforcers of the data protection rules, the national data protection authorities have a crucial role in assisting the Member States in this exercise. The Commission is in contact with the Member States and the EDPB on this issue and is closely following any developments on this file. With respect to the joint review of the Umbrella Agreement, the process has been launched, but was significantly slowed down because of the COVID-19 crisis, as it involves multiple actors on both side of the Atlantic, including representatives of US and EU law enforcement and supervisory authorities. Moreover, there was a need to take into account recent important case-law developments in the context of this review. The Commission aims at finalising the review in the coming months. [3:  	Available at: https://edpb.europa.eu/system/files/2021-04/edpb_statement042021_international_agreements_
including_transfers_en.pdf
] 


