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4.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5.	Brief assessment of the resolution and the requests made in it:
The European Parliament resolution concerns the Commission’s Annual Report on Competition Policy 2019 (COM (2020) 0302 final) and its accompanying Commission Staff Working Document (SWD (2019) 297 final), adopted on 9 June 2020. These documents together are referred to as the Annual Competition Report 2019 (ACR 2019). The ACR 2019 presents how the Commission implemented its competition policy in 2019, how it contributes to the EU economy and to improving the welfare of EU citizens.
The European Parliament considers that competition policy aiming to ensure a level-playing field in all sectors drives innovation, increases consumer choice and is crucial for guaranteeing the proper functioning of the single market.
The European Parliament considers that a strict and impartial enforcement of EU competition rules by independent competition authorities is crucial for European companies active in the internal market and on the international level, especially Small and medium-sized enterprises (SMEs). It can make a significant contribution to key political priorities. However, the resolution emphasises the importance of well-dosed flexibility in crisis conditions.
The European Parliament highlights that aggressive tax practices by multinationals, harmful tax practices and tax advantages targeted at large companies may stifle innovation and jeopardise the contestability of markets, especially for SMEs that are the backbone of the EU economy.
The European Parliament recognises that resources for the Commission's Directorate General for Competition (DG COMP) should be adequate to its workload and range of tasks.
The resolution welcomes the adoption of the Temporary Framework for State aid measures and the subsequent amendments that prolonged and expanded the Framework. The amendments were adopted in response to unexpected developments related to the unprecedented COVID-19 crisis.
The European Parliament stresses that restoring effective competition in the medium- to long term is key to ensure that the recovery is rapid and consistent.
The resolution highlights the importance of policy coherence and for any State aid to be granted only to companies suffering from direct financial consequences of the pandemic.
The resolution calls on the Commission to ensure and monitor the proper use and distribution of the different EU funding measures in response to the COVID-19 crisis, in particular Member States’ Recovery and Resilience Plans (RRPs), which must be compliant with EU competition and State aid rules.
The resolution emphasises the importance of an increasingly intense structured global dialogue and cooperation on competition policy enforcement and reform for a common approach towards fair competition.
The resolution stresses that dedicated cooperation agreements with third countries in the area of competition policy can meaningfully contribute to the effectiveness of competition policy, and invites the European Commission to pursue more of such dedicated competition agreements that allow for a more effective exchange of information between competition authorities.
The European Parliament calls on the Commission to pay attention to the role of foreign-based state-owned enterprises supported and subsidised by their governments in ways that the EU single market rules prohibit for EU firms.
The European Parliament recognises the challenges ahead for competition policy-making and enforcement caused by the concentration, aggregation and use of electronic data in zero-priced markets, by network effects, algorithms and potential competition problems caused by large digital platforms.
The European Parliament notes that the traditional enforcement instruments used by competition authorities - such as investigations into possible abuses of dominant market positions – take a very long time. The European Parliament considers that this has become a problem in fast-moving digital markets.
The resolution welcomes the Commission’s appeal of the Apple ruling and considers that the Apple case shows the need for sound State aid rules that apply to special tax regimes for particular firms or groups of firms. The European Parliament welcomes the Commission’s proposal to introduce new competition tools designed to deal with structural competition problems in markets where the current competition rules cannot be used to address such market failures in an effective manner. The European Parliament calls for careful monitoring by the Commission of such markets, allowing the Commission to quickly and efficiently detect and intervene when called for.
The European Parliament takes the view that the Commission should have the ability to force a digital platform in a gatekeeper position to substitute certain default settings with an objective digital architecture providing more consumer choice. The European Parliament considers that a structural unbundling of Big Tech monopolies may be necessary to restore competition in digital markets.
The European Parliament notes that the first enforcement action under the new Digital Markets Act (DMA) would only be possible in five years. It therefore urges the European Commission to continue pursuing its antitrust enforcement in new and pending cases involving digital gatekeepers.
The European Parliament stresses the importance of helping consumers and users to gain greater control over, and take responsibility for, their own data and identity, and calls in this regard for a mandatory data sharing framework providing consumers with tools to rightfully take ownership of and manage their own data in a simpler and more effective manner. 
The European Parliament should play an active role in the political debate on competition policy, including organising a public hearing with the Chief Executive Officers of Google, Amazon, Facebook and Apple (the so-called GAFA) on their companies’ competition and taxation practices.
The European Parliament calls for the EU to enhance its digital infrastructure and operational resilience in critical digital sectors by encouraging fair competition and promoting fair software licensing in EU cloud markets. Moreover, the European Parliament calls on the Commission to review and adapt the methodology used to assess abuses of dominant market positions and to ensure that the essential facilities doctrine remains fit for purpose also in the digital age. It invites the Commission to consider complementing the assessment of market dominance with concepts such as dependency and relative market power.
In State aid, the European Parliament calls for the alignment of all EU competition and State aid rules with long-term societal objectives, in particular the European Green Deal, taking into account the EU’s climate commitments. The European Parliament welcomes the consultation launched on competition supporting the Green Deal to better take into account the green and sustainable efficiencies when dealing with State aid.
The resolution notes with concern that the recovery of illegal State aid remains a lengthy and cumbersome process. The European Parliament considers that the transparency and traceability of State aid cases should be enhanced, taking into account the fact that certain cases could be interconnected.
The European Parliament calls on the Commission to revise its merger guidelines to take into account efficiency gains linked to mergers, including EU industrial competitiveness. The resolution welcomes in this regard that DG COMP’s Priorities and Strategic Coordination Unit can draw on the expertise of all the Commission’s Directorates-General with regard to DG COMP investigations.
The European Parliament welcomes the introduction of the eLeniency tool. It recalls that the swift development of digital markets poses a challenge for the implementation of competition policy. The resolution calls on the Commission to evaluate the deterrent effects of its fines and to consider imposing fines of up to 40% of firms’ global annual turnover in serious cartel cases.
The European Parliament suggests that the Commission looks into “killer acquisitions” that jeopardise innovation and prevent start-ups and small firms from entering and expanding in EU digital markets. The European Parliament welcomes a more frequent use of Article 22 of Regulation 139/2004 (the “Dutch clause”). The European Parliament welcomes the Commission’s vigilance in enforcing State aid rules in the area of taxation. It reiterates that selective fiscal State aid distorts competition in the internal market and that aggressive tax planning undermines the proper functioning of social systems in general.
6.	Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
Policy responses to COVID-19
The Commission agrees that competition policy should ensure fair competition on equal and non-discriminatory terms in all sectors (paragraph 1). Competition policy also drives innovation and gives consumers more choice. An effective competition policy is crucial for guaranteeing the proper functioning of the single market. 
The Commission agrees that the side effects of aggressive tax planning for the EU are particularly negative (paragraph 6). First, it may result in undue tax reliefs that distort competition and give advantages to selected companies or groups of companies. Second, aggressive tax planning is detrimental to social fairness because the foregone revenues from untaxed multinationals must be compensated by higher taxes elsewhere. Third, aggressive tax planning may threaten sustainable growth of the internal market because it may cause firms to delocalise within the EU for pure tax reasons and not on the basis of a sound economic and competitive analysis.
In 2020, the Commission continued its investigation into Member States’ tax ruling practices and changes in tax legislation. On 15 July 2020, the General Court annulled the Commission decision on State aid granted by Ireland to Apple. The General Court considered that the Commission had not shown the existence of a selective advantage in favour of Apple to the requisite legal standard. However, the General Court upheld the Commission’s assessment of how important legal principles apply. The judgment raises important legal issues relevant for tax planning cases under EU State aid rules. The Commission has appealed the judgment to the European Court of Justice.
To deal with the unprecedented COVID-19 crisis, the Commission adopted a Temporary Framework for State aid in March 2020 (paragraph 12). The Framework was amended several times to adapt State aid policy to the rapidly changing conditions as the pandemic evolved. Thanks to this flexible approach and the Commission’s ability to adapt quickly and resolutely, the Temporary Framework remains effective and coherent, allowing Member States to grant well-targeted support where it is most needed. The Commission swiftly adopted a large number of State aid decisions in various sectors to help Member States alleviate the economic effects of the pandemic, while limiting negative effects on the internal market.
The Commission ensures policy coherence for many different types of aid granted to alleviate the direct financial consequences of the pandemic (paragraph 17). The Commission approved State aid measures proposed by the Member States in multiple sectors of the EU economy, for example in transport, pharmaceuticals and hospitality services.
The European Parliament resolution calls on the Commission to ensure and monitor the proper use and distribution of the different EU funding measures in response to the COVID-19 crisis (paragraph 21). In February 2021, the Recovery and Resilience Facility (RRF) entered into force. It will make EUR 672.5 billion in loans and grants available to support reforms and investments undertaken by Member States. The aim of the RRF is to mitigate the economic and social impact of the coronavirus pandemic and make EU economies, and societies more sustainable, resilient and better prepared for the challenges and opportunities of the green and digital transitions. The Commission will continue to monitor and improve how Member States implement their RRPs to ensure that they achieve their intended purpose without unduly distorting competition.
Global dimension
The Commission continues its endeavours to improve international rules for subsidies. Reforming the subsidy rules is one of the EU’s main priorities for the modernisation of World Trade Organisation trade rules. To this effect, the EU, the United States and Japan agreed in a common statement in January 2020 to strengthen the existing rules on industrial subsidies (paragraphs 22 - 25). Moreover, in 2020 the Commission was engaged in several sectoral initiatives addressing subsidies in the international context, for example the G20 Global Forum on steel excess capacity. The Commission also worked closely with EU Member States in the International Subsidy Policy Group, exchanging views and coordinating initiatives concerning international subsidy policies at multilateral and bilateral levels. The Commission continued its active engagement in competition-related international fora such as the Organisation for European Economic Cooperation (OECD) Competition Committee, the International Competition Network (ICN), the World Bank, and United Nations Conference on Trade and Development (UNCTAD).
The Commission pays close attention to the role of enterprises subsidised by third- country governments in ways prohibited under EU single market rules (paragraph 26). On 5 May 2021, the Commission adopted a proposal for a regulation on foreign subsidies distorting the internal market (COM(2021) 223 final). This legislative proposal largely follows the White Paper on foreign subsidies published in June 2020 while taking into account the extensive consultation process with stakeholders. Under the proposed regulation, the Commission would be given powers to investigate financial support granted by non-EU governments to companies active on EU markets. If the Commission finds that such financial support distorts competition in the internal market, the Commission would be able to impose measures redressing the distortive effects of the foreign subsidies in the internal market.
Competition policy in the digital age
The Commission takes note of the European Parliament’s concerns that the traditional enforcement instruments, for example abuse of dominance investigations, take a long time, and that according to the European Parliament this has become a problem in digital markets (paragraph 38). The Commission points out that quality, relevance and speed of investigations are all important when enforcing the competition rules. Investigations should be swift, but also need to be thorough, fully respect the rights of defence and ensure a high level of legal certainty for all operators involved. In this context, it is important to note that the EU Courts hold the Commission to very high standards on substance and on procedure. The Commission is constantly striving to make proceedings more efficient, but at the same time, investigations are also becoming more complex.
The Commission takes note of the European Parliament’s call to empower an EU regulator to oblige gatekeeping platforms to substitute certain default settings with a more effective and objective consumer choice architecture (paragraph 40). At EU level, there is currently no ex ante regulatory framework in force that adequately addresses the economic power of large digital platforms benefitting from gatekeeper positions. In December 2020, the Commission tabled a proposal for a Digital Markets Act (DMA), a regulatory instrument for large digital platforms acting as gatekeepers in markets with significant network effects (paragraph 41). The objective of the DMA is to ensure a fair trading environment and increase firms’ innovation potential and innovation capacity across online ecosystems by ensuring that markets in the digital sector remain contestable. The DMA complements the traditional competition rules applied ex post with an additional regulatory tool that addresses systemic market failures ex ante.
In November 2020, the Commission adopted a proposal for a Data Governance Act (DGA). The DGA introduces a regulatory framework for novel forms of data intermediaries that would complement existing business models for value generation and data capture. The objective of the DGA is to support an alternative intermediation model. It would leave full control over the use of data relating to an individual or a company as well as the capture of the value that can be generated on the basis of such data with those individuals and companies (paragraph 51). Such an intermediation mechanism, would provide individuals and companies with the necessary tools to monetise their data while retaining ownership and control of the data. The proposal does not intend to replace existing business models where firms offer “free” services against the right to use the data of individuals or companies.
The Commission considers the imposition of interim measures (paragraph 43) as a key tool to ensure that competition is not harmed while an investigation is ongoing. The purpose of interim measures is to avoid that the final decision is deprived of its effectiveness. Pursuant to Article 8 of Regulation 1/2003, interim measures can only be imposed if two conditions are fulfilled: (i) there is a “prima facie finding of infringement”; and (ii) there is a risk of “serious and irreparable damage to competition”. As shown in the Broadcom case, the Commission will not hesitate to impose interim measures in cases where it could be clearly demonstrated that the two conditions above are fulfilled. A possibility to impose interim measures is also included in the DMA proposal.
The Commission recognises the importance of ensuring adequate resources and expertise to enforce the EU competition rules efficiently and expediently (paragraph 42). The Commission confirms that in the area of State aid control, human resources had to be re-directed to deal with the COVID-19 related measures taken by the Member States.
The European Parliament calls on the Commission to review its merger and acquisition rules when it comes to personal data (paragraph 52). In particular, the European Parliament regrets the Commission’s decision to approve Google’s takeover of Fitbit, fearing that Google could use the personal data from Fitbit users for the purpose of digital advertising. In addition, the European Parliament expresses concerns at the 2014 acquisition of WhatsApp by Facebook, noting that the Commission fined Facebook for having provided incorrect information in the merger review and calls on the Commission to put forward appropriate measures to bring an end to the use of WhatsApp users’ data for Facebook’s advertising purposes.
The Commission recalls that in all its decisions it takes into account the legal and economic context, including the legislation concerning personal data protection when it is relevant for consumer choice or market differentiation. The Commission emphasises the fact that it approved the Google/Fitbit merger subject to conditions that include a technical separation of health and wellness data collected from wrist-worn wearable devices in the European Economic Area from Google’s digital advertising business. Such data is stored in a ‘data silo’ and cannot be used by Google for advertising purposes. The duration of this commitment is ten years, and it can be extended by another ten years if justified by market conditions.
With respect to the Commission’s approval of the Facebook/WhatsApp merger in 2014, the Commission assessed the merger’s competitive effects assuming that the companies could automatically match user identifiers across Facebook and WhatsApp. The incorrect information provided by Facebook on this issue did not affect the Commission’s decision to clear the merger. With respect to gaining access to data on WhatsApp’s users, the Commission may only assess whether digital mergers resulting in the aggregation of datasets give rise to competition issues. The Commission concluded that, regardless of whether Facebook would introduce advertising on WhatsApp and/ or start collecting WhatsApp user data, the transaction would not raise competition concerns. This is because after the merger, in the market conditions of 2014 a sufficient number of alternative providers to Facebook remained available for the supply of targeted advertising, and a large amount of internet user data that are valuable for advertising purposes were not within Facebook's exclusive control.
State aid control
When applying the State aid rules, the Commission pays particular attention to Services of General Economic Interest (SGEIs) and remains committed to well-targeted State aid, in particular for SGEIs such as energy, transport and telecommunications (paragraph 61). If the State aid concerns isolated, remote or peripheral regions and islands in the Union, the Commission takes into account the particular economic conditions in such areas.
The Commission takes note of the European Parliament’s call for launching a territorial assessment on the socioeconomic impact of the COVID-19 crisis in the context of the application of State aid rules (paragraph 62).
The Commission welcomes the European Parliament’s call for a review of the State aid rules in line with the European Green Deal (paragraph 64). The State aid rules enable the Member States to steer investment towards objectives of common interest such as aid for environmental protection and energy savings governed by the Guidelines on State aid for environmental protection and energy (EEAG). Since the State aid rules form a vital part of the EU legal framework promoting the green transition, they need to be adjusted to market developments and to the objectives set out in the Communication on the European Green Deal. To this end, the EEAG is currently being revised with a view to have the new rules in place by the end of 2021. The EEAG revision follows the recent evaluation of a large number of State aid rules in the so-called Fitness check. The General Block Exemption Regulation (GBER) will also be revised in the follow-up to the fitness check to bring it in line with the European Green Deal.
Merger control, antitrust and cartels
The Commission notes the call of the European Parliament to adopt a more dynamic approach on the market definition (paragraph 68). The Commission has recently conducted a public consultation, seeking stakeholder views on the functioning of the Commission Market Definition Notice. The consultation is part of the evaluation of the Commission Market Definition Notice that seeks to assess whether the Notice, adopted in 1997, continues to be accurate and up-to-date and whether it continues to set out a clear and consistent approach to market definition today. The evidence gathered will serve as a basis for the Commission to decide whether it should repeal the Notice, leave it unchanged or revise it.
The Commission notes the call of the European Parliament to revise the merger guidelines to take into account efficiency gains linked to mergers, including those that are potentially beneficial for the economic competitiveness of the EU (paragraph 69). Provided that they do not form an obstacle to competition, the Commission’s guidelines already allow taking into account merger-specific and verifiable efficiency gains that benefit customers.
The Commission notes that the European Parliament agrees with the European Court of Auditors that, overall, the Commission makes good use of its enforcement powers in merger control and antitrust proceedings, although improvements are necessary in certain areas (paragraph 74).
In order to address all competition issues in EU merger control in an efficient manner and to respond faster to the evolution of markets - in particular digital markets - the Commission endeavours to improve and streamline merger procedures and case management. Therefore, the Commission launched an impact assessment on revising certain procedural aspects of EU merger control.
The Commission notes the call of the European Parliament to consider revising the merger control thresholds to include factors such as the number of consumers impacted and the value of the related transactions (paragraph 74). The Commission also notes the European Parliament’s view concerning “killer acquisitions” and the use of Article 22 of Regulation 139/2004. Article 22 allows the Member States to refer proposed concentrations to the European Commission for review also in cases where the referring Member State is not competent to review these under its national merger control rules.
The European Parliament calls on the Commission to review and issue guidelines on its referral practices based on Article 22 Regulation 139/2004 (paragraph 78). The Commission published new guidance on referrals under Article 22 in March 2021. Member States may refer any merger case to the Commission, even in instances where they do not have jurisdiction, provided that the concentration affects trade between Member States and threatens to significantly affect competition within the territory of the Member State making the request. As a result, the Commission may be asked to review transactions between companies that have limited turnover but may nevertheless have a significant impact on competition in the EU. The purpose of Article 22 Regulation 139/2004 is to give the Member States and the Commission the flexibility to examine proposed concentrations at EU level, when the relevant legal requirements are met and this is considered appropriate. This approach might allow the Commission to review some so-called “killer acquisitions”, which would otherwise fall below the existing notification thresholds.
The Commission takes note of the European Parliament’s call for an evaluation of the deterrent effect of fines. Rigorous enforcement and the knowledge and experience built up in previous cases remain essential parts of the Commission’s enforcement toolbox and the Commission is working on identifying possible ways to assess the deterrent effects of its fining policy.
Sectoral developments
The Commission supports cooperation among farmers in producer organisations that help them become more efficient, innovative and competitive, and strengthens farmers’ collective bargaining power (paragraph 81). Producer organisations help farmers to reduce transaction costs and increase the value of their supply by aggregating sales, improving marketing, providing technical assistance, providing transport, storage or processing services, helping with quality management and transferring knowledge.
Article 152 of Regulation 1308/2013 on Common Markets Organisation (CMO) includes a derogation from the competition rules for recognised producer organisations and recognised associations of producer organisations if they fulfil certain conditions, notably to carry out activities other than selling on behalf of their members (for example quality control, transport) (paragraph 79). The application of the competition rules to all operators in the supply chain helps farmers obtain better conditions when selling their produce to large buyers or buying cooperatives. The provisional political agreement reached on 25 June 2021 by the European Parliament and Council on the new Common Agricultural Policy will further strengthen the position of farmers in the food supply chain. The new derogation from the competition rules for sustainability agreements will contribute to strengthening the position of farmers in a competitive agri-food sector.
The Commission is closely monitoring the transposition and implementation of the Directive (EU) 2019/633 of the European Parliament and of the Council of 17 April 2019 on unfair trading practices in business-to-business relationships in the agricultural and food supply chain. The Commission will present an interim report on the state of the transposition and implementation of this Directive to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions (paragraph 80).
During the COVID-19 pandemic, the Commission demonstrated its ability to act swiftly to address market imbalances in different sectors by using Article 222 of the CMO Regulation. In 2020, the Commission adopted implementing regulations allowing collective measures by farmers to deal with oversupply in the sectors of flowers and plants, milk, potatoes and wine.

