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5.	Brief analysis/assessment of the resolution and requests made in it: 
The resolution assesses the implementation of the obligations of information exchange under the first iteration of the Directive on administrative cooperation in the field of taxation (DAC1)[footnoteRef:1], and its subsequent amendments until and including Directive 2018/822 (DAC6)[footnoteRef:2]. It calls on the Commission to expand the current scope of the information, which is automatically exchanged, to address the lack of quality of data sent by the Member States, and asks for more harmonised and effective sanctions. It regrets that the Commission is not proactively monitoring the implementation of this legislation. It also deeply regrets the fact that the European Parliament has not been granted access to the relevant data it requested to assess the implementation of DAC provisions. [1:  	Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation and repealing Directive 77/799/EEC (OJ L 64, 11.3.2011, p. 1)]  [2:  	Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements (OJ L 139, 5.6.2018, p. 1)] 

6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Coverage and reporting requirements (paragraphs 1 to 16)
The Commission has continuously worked to improve and expand the scope of the DAC. This has meant closely following the developments at the level of the Organisation for Economic Cooperation and Development (OECD), but also going further in some cases.
The scope of the DAC1 was recently expanded by adding a sixth income category (royalties) to those that are reportable. In addition, the minimum number of income categories that will be compulsory to exchange as of 1 January 2024 has been raised to four categories. Further expanding the scope of DAC1 would be relevant, but requires further reflection for some categories, as explained below. The Commission considers that it should give priority to making all categories of income that are already covered in DAC1 compulsory to exchange, before adding further categories to the list. The Commission will examine whether to include non-custodial dividend income.
The Commission proposal, which was subsequently adopted as Directive 2021/514 (DAC7)[footnoteRef:3], included peer-to-peer lending as one of the activities in scope incomes stemming from which the platform operator has to report, but this was not retained in the final text which was adopted by the Council. The reporting of non-financial assets such as cash, art, gold or other valuables held at free ports, customs warehouses or safe deposit boxes as well as ownership of yachts and private jets is currently being assessed by the Commission services in the context of its work to evaluate the current situation on free zones from a customs and tax point of view. [3:  	Council Directive (EU) 2021/514 of 22 March 2021 amending Directive 2011/16/EU on administrative cooperation in the field of taxation (OJ L 104, 25.3.2021, p. 1)] 

The Commission agrees that crypto-assets and e-money needs to be clearly brought within the scope of the DAC. The Commission will present a proposal that will contain a reporting and exchange standard for crypto-assets and clarify that e-money falls within the scope of Directive 2014/107 (DAC2).
As regards the recommendations concerning Financial Institutions (FIs) and types of accounts covered by the DAC2[footnoteRef:4], the Commission agrees that there is a need to ensure that possible loopholes are closed. However, the OECD is currently assessing the need for review concerning these specific aspects, to which the Commission is contributing. The discussions within the OECD have not yet been concluded. It is therefore premature to table proposals for revising the DAC as regards those aspects. [4:  	Council Directive 2014/107/EU of 9 December 2014 amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of taxation (OJ L 359, 16.12.2014, p. 1)] 

The Commission agrees that there is scope for widening the application of Directive 2015/2376 (DAC3)[footnoteRef:5] to further categories of rulings. With the adoption of DAC7, the requirements on the content and quality of the summaries exchanged under DAC3 have been strengthened, which should improve possibilities for receiving tax authorities to detect tax avoidance schemes. In addition, the Commission is currently assessing whether an extension of the scope of the rulings to be exchanged to include rulings provided to natural persons should be proposed as part of DAC8. [5:  	Council Directive (EU) 2015/2376 of 8 December 2015 amending Directive 2011/16/EU as regards mandatory automatic exchange of information in the field of taxation (OJ L 332, 18.12.2015, p. 1)] 

As regards DAC6, the Commission recalls that it contains a provision to assess the relevance of the hallmarks every two years and the possibility to propose amendments to hallmarks or to insert new hallmarks in order to better target arrangements that may form part of aggressive tax planning.
Finally, the Commission would like to stress that an important part of the DAC7 proposal as well as of the upcoming DAC8 proposal did not/ would not consist of new provisions but of improvements of existing provisions. These proposals follow the evaluation of the DAC presented in 2019 and build on the recommendations from the European Court of Auditors (ECA) and the ECON Committee. In addition to the improvements made through the directives, initiatives to improve the quality of the data and the exchanges are being taken with the Member States under the Fiscalis programme in the form of project groups, workshops and expert teams.
Due diligence obligations and beneficial ownership (paragraphs 17 to 24)
The Commission is investigating the issues referred to in the resolution and assessing the scope for initiating infringement procedures.
Concerning the golden visa schemes, the situation is that even though a Member State may have provided a golden visa scheme, the Commission may not be able to demonstrate an infringement of DAC2, as it is the individual account holder and the FI that have the obligation to ensure that the correct due diligence procedures have been carried out, while the Member States have the responsibility for ensuring that they have rules in place which effectively implement DAC2 reporting, including enforcement provisions to address non-compliance. Taking this into account it would be very difficult to carry out a successful infringement procedure against a Member State on this particular aspect for DAC2. However, this issue is currently being dealt with in the context of the European Semester.
As regards sanctions and compliance measures, the issue is currently under consideration in the context of the DAC8 proposal. The Commission will also check that all Member States have compliance measures that correspond to the requirements of the directive. In case deficiencies are detected, infringement procedures could be initiated. The reviews from the Global Forum and the OECD will be a useful complement in the analysis of these compliance measures.
Control of implementation and application of the Anti-Money Laundering Directive (AMLD) in the Member States is a high priority for the Commission, going beyond transposition control and extending to enforcement. Regarding the fourth AMLD, there are three ongoing infringement cases against Member States for non-conforming transposition. Regarding the fifth AMLD, Commission services are currently assessing how rules on beneficial ownership have been implemented, in the framework of an ongoing assessment of both completeness and conformity for all Member States. The Commission started its screening by sending letters of formal notice to 16 Member States on the grounds of partial or non-transposition. Of these, 5 Member States have reached the stage of reasoned opinion. The Commission will continue to monitor closely the enforcement of AML rules in the Member States, with a view to completion of a report on implementation of AMLD, which it is required to submit in 2022.
The Commission presented in July 2021 an ambitious package of legislative proposals in order to strengthen the EU’s anti-money laundering and countering the financing of terrorism (AML/CFT) rules. The proposals put forward a Single EU Rulebook for AML/CFT with direct applicability of many rules, removing the need for national transposition, and the creation of an EU AML Authority in order to transform AML/CFT supervision and enhance coordination among Financial Intelligence Units (FIUs). The new rules would clarify the definition of beneficial ownership and give enhanced powers for national registrars to obtain accurate information and sanction breaches. The proposal also provides a legal basis for a cross-border interconnection of national bank account registers, which are already required under the current AML Directive.
The interconnection between national registries of beneficial ownership is due to go live in November 2021, providing a further tool to competent authorities. A Commission report on real estate registers will be published by the Commission early 2022, and (at the request of the European Parliament) the Commission is launching a study on the feasibility of an EU level asset registry.
Regarding the Financial Action Task Force (FATF) and the Committee of Experts on the Evaluation of Anti-Money Laundering Measures (MONEYVAL) evaluations of EU Member States, while recognising the importance of focussing on effective implementation of AML/ combating the financing of terrorism (CFT) rules, the Commission notes that FATF and MONEYVAL very rarely apply “high” as a rating of effectiveness, and this rating has in fact been achieved overall only by 12 countries out of around 120 assessed countries, of which 3 current Member States. All Member States have achieved a rating of “substantial” in at least one aspect of their AML/CFT framework, with some of them reaching this rating on 8 or 9 such areas. Furthermore, the only two cases where a satisfactory level of technical compliance has been achieved for all 40 FATF Recommendations in FATF or MONEYVAL is in the assessment of two EU Member States.
The provisions of DAC5[footnoteRef:6] ensures that information collected under the AML rules can be used for tax purposes. The DAC and AMLD pursue different objectives and operate separate regulatory regimes. However, Article 27 of the DAC provides that the Commission shall submit a report on its application to the European Parliament and to the Council every five years. In case the Commission finds any cross-effects between AML and DAC, those could be recorded in one of the future reports, whether through the next evaluation process in 2023 or later. [6:  	Council Directive (EU) 2016/2258 of 6 December 2016 amending Directive 2011/16/EU as regards access to anti-money-laundering information by tax authorities (OJ L 342, 16.12.2016, p. 1)] 

Legal and practical challenges (paragraphs 25 to 38)
The Commission has launched a number of initiatives under the Fiscalis programme with the aim to improve data quality and the use of data. The results of the work carried out by these groups will be available in the form of reports to be presented before the end of 2021 and further actions will be based on these reports. In addition, as announced in the 2020 Tax Action Plan[footnoteRef:7], an expert team for improving data analytics is being set up and will start its work by the end of 2021 with an expected outcome within 24 months. [7:  	Commission communication of 15 July 2020 on an Action Plan for fair and simple taxation supporting the recovery strategy (COM(2020)0312)] 

Moreover, and based on the recommendations of the ECA and the ECON Committee, the Commission is working with the Member States to set up a system of on the spot visits with the aim of identifying best practices as well as Member States or areas where there is a need to improve data quality and data use. The aim is to target areas where there is a need for improvement using the yearly assessment of automatic exchange of information. The objective is to start carrying out the visits in 2022.
The Commission services follow the outcome of the Global Forum peer reviews closely. Deficiencies identified in that process are followed up in relation to DAC2. However, even though the Common Reporting Standard (CRS) and DAC2 have been designed to cover the same reporting and exchanges, the peer reviews of the Global Forum cover more than what is covered by the legal text of DAC2. Deficiencies identified in the peer review process will therefore not always amount to infringements.
The use of Tax Identification Numbers (TINs) was an issue only for exchanges under DAC1. TINs have always been requested for DAC2. DAC7 states that for taxable periods starting on or after 1 January 2024, the Member States shall endeavour to include the TIN of residents issued by the Member State of residence in the communication of the information. In the framework of the initiatives under the Fiscalis programme to improve data quality, one project group is proposing in its report a Key Performance Indicator (KPI) benchmark for the sending Member State to check the quality of data, in particular the existence of the TIN. This would also require Member States to develop their IT systems to facilitate TIN validation. The issue of TIN validation replacing Common Reporting Standard (CRS) due diligence procedures is being examined as part of the Common Reporting Standard (CRS) review, taking place in the OECD. The Commission will actively follow this work and consider necessary adaptations to the DAC in the same sense.
The Commission services are currently working with the Member States to allow for an assessment of the degree of cooperation of third countries in relation to EU Agreements on exchange of information for tax purposes. Based on the current agreements such assessment could be made only on a qualitative basis as sharing of quantitative data would require amendments to the agreements.
Following the agreement of DAC7, the use of information exchanged under the DAC is always authorised for all tax matters where this is allowed under the laws of the receiving Member State. However, use for other purposes remains subject to the permission of the competent authority of the Member State communicating the information. Since a wider scope than tax matters only was rejected in the negotiations on DAC7, the Commission would need to analyse this issue further before making a new proposal on this subject.
Access to data and monitoring (paragraphs 39 to 45)
The Commission agrees on the importance of ensuring the quality of the data exchanged under the DAC and, more generally, the system’s performance. A Fiscalis group is finalising its work on common performance indicators, which focus on the following elements of the DAC: quality of the DAC data exchanged, uses of the data and benefits of the DAC data. This work could be followed up with further work and extended to all the Member States. An annual public summary of the information received by the Member States could be linked to the said Key Performance Indicators (KPIs) defined by that project group but this would require an amendment to the DAC.
Data quality and data use is also the subject of other on-going work-streams under the Fiscalis programme, which are expected to be finalised before the end of 2021. Further actions will be based on the results of these on-going initiatives.
The Commission could consider how to improve the data that is publicly available based on the statistics that it receives based on DAC. On the basis of Article 23a.2 of DAC it could also be considered to publish anonymised and aggregated country-by-country report statistics, but this would require further reflection.
The Commission agrees that the DAC needs to be evaluated at regular intervals. It would be relevant to carry out another evaluation, but the timing would need to be appropriate and should cover the amendments following from the update of the OECD standards on CRS and Country-by-Country Reporting (CbCR), among others. An evaluation should also ideally be carried out at a time that allows taking into account the functioning and effects of DAC6, 7 and 8, which should have entered into force and have been applied to at least some extent.
Consistency with other provisions (paragraphs 46 to 51)
The Commission welcomes the fact that the resolution recognises the usefulness and importance of the provisions of the DAC in mentioning that the data processing provided for in DAC provisions has the sole objective of serving the general public interest in the field of taxation in the Member States, namely curbing tax fraud, tax avoidance and tax evasion, safeguarding tax revenues, and promoting fair taxation.
The Commission is consistently investigating opportunities to combine the use of provisions on direct and indirect taxation in order to ensure the effective use of all available means to fight tax fraud, evasion and avoidance. This is demonstrated by the efforts in the DAC7 proposal to clarify and make it explicit that the use of information reported under DAC to be used for other purposes than direct taxation. There is currently no plan to use the provisions of Council Regulation (EU) No 904/2010[footnoteRef:8]. [8:  	Council Regulation (EU) No 904/2010 of 7 October 2010 on administrative cooperation and combating fraud in the field of value added tax (OJ L 268, 12.10.2010, p. 1)] 

The Commission notes that the resolution welcomes the agreements on automatic exchange of financial account information with third countries such as Andorra, Liechtenstein, Monaco, San Marino and Switzerland. Concerning the evaluation of the implementation of those agreements, the Commission is considering together with the Member States which mechanisms could be used for such evaluation that would be in line with those agreements.
Conclusions (paragraphs 52 to 55)
The Commission intends to include in the DAC8 proposal a number of amendments to the DAC in order to clarify and improve its functioning. In addition, the intention is to propose a recast of the DAC with the DAC8 proposal, which would clarify the directive and simplify its application 
The Commission very much agrees that access to the requested documents on the implementation of the directive would have been important for the European Parliament’s work on the resolution.
The Commission has done its utmost, however, within the legal constraints imposed by the Framework Agreement on relations between the European Parliament and Commission, to support the European Parliament’s request. According to Annex II, paragraph 2.1 of the aforementioned Framework Agreement, the Commission was bound to ask for the Member States’ consent for those documents that belong to them.
It is also the view of the Commission that there is a need to have further means to evaluate the effects of the DAC in terms of reducing tax fraud, avoidance and evasion. The current work in a Fiscalis group to agree on key performance indicators would be an important step towards an effective evaluation.
