[bookmark: FightFraud]Follow-up to the European Parliament non-legislative resolution on the Annual Report 2019 on the protection of the European Union’s financial interests – fight against fraud
1. Rapporteur: Caterina CHINNICI (S&D / IT)
2. Reference numbers: 2020/2246 (INI) / A9-0209/2021 / P9_TA-PROV(2021)0337
3. Date of adoption of the resolution: 7 July 2021
4. Competent Parliamentary Committee: Committee on Budgetary Control (CONT)
5. Brief analysis/assessment of the resolution and requests made in it:
The Commission welcomes the Parliament’s resolution, and takes note of the recognition for the Commission’s actions in the fight against fraud as well as the support for its initiatives in this field, in particular the establishment of the European Public Prosecutor’s Office (EPPO), the adoption of the revised Regulation governing the work of the European Anti-Fraud Office (OLAF) as well as the adoption of the Regulation 2020/2092 on a general regime of conditionality for the protection of the Union budget. The Commission will be able to give a positive follow-up to many of the issues related to the protection of the financial interests of the EU raised by the Parliament in the nine sections of the resolution.
6. Response to requests and overview of actions taken, or intended to be taken, by the Commission:
I. General (paragraphs 1 to 4)
The Commission agrees with the Parliament on the importance that all Member States fully transpose the Protection of financial interests (PIF) Directive. The Commission is closely monitoring the process and supporting the Member States to ensure complete and timely transposition. All 26 Member States bound by the directive have notified full transposition of the PIF Directive into national law. Denmark is not bound by the directive.
II. Detected fraudulent and non-fraudulent irregularities (paragraphs 5 to 14)
The Parliament states that it is difficult to draw conclusions on the effectiveness of the anti-fraud activities by the Commission, as it is unclear how many fraudulent irregularities remain unreported every year.
The Commission relies on data reported by the Member States for statistics on suspected and detected fraud and irregularities. In close cooperation with the Member States, it has considerably improved its irregularity reporting system over the past years, allowing for a better and more refined analysis. The Commission is committed to further improving the reporting of irregularities and fraud as well as the analysis of the nature of fraud on the basis of tailored data collection and a better understanding of the overall anti-fraud framework in the different Member States. However, it is not possible to establish an estimate of the scale of the undetected level of fraud, which is reliable and defendable enough for evidence-based policy, also taking into account the constraint of the efficient use of the limited resources available to the Commission.
As regards the deficiencies in the validity and comparability of data and reporting technologies in the Member States, it should be noted that several improvements have been made since 2017. For the Traditional Own Resources database OWNRES, the degree of digitalisation does not vary any longer between the Member States as the system is developed and managed by the Commission.
The Commission agrees with the Parliament on the importance of exchange of information and coordinated action to fight fraud in the EU. The Commission has made efforts to ensure unified and consistent reporting of irregularities at legislative and operational level.
Regarding the fact that many Member States do not have specific laws against organised crime, the Council Framework Decision 2008/841/JHA on the fight against organised crime aims at approximating definitions and sanctions for offences relating to the participation in a criminal organisation in all Member States.
The Commission regularly monitors irregularities and fraudulent irregularities reported by Member States. It cooperates closely with the Member States authorities and OLAF in view of a proper follow up to these cases. The Commission may interrupt payments, suspend all or part of payments and commitments or apply financial corrections as needed. The Directorates-General managing the European Structural and Investment Funds (ESIF) has aligned its irregularity typology used by audit authorities with the one used by OLAF for the irregularity reporting. This will allow for a joint analysis of irregularities reported, and to identify and assess risks and tendencies to take preventive action. The Commission runs audits in addition to Member States authorities’ operational compliance audit work to ensure that the management and control systems function properly. They take into account the specific payment risks identified, which may in particular emerge because of the exceptional but necessary measures adopted to counter the crisis.
III. Revenue – own resources fraud (paragraphs 15–26)
Regarding the Parliament’s request to provide a thorough explanation on whether the possible increase in the EU Value Added Tax (VAT) gap in 2020 was related to the COVID-19 pandemic, the Commission recalls that this increase cannot be taken as a given. Based on previous experiences with past economic downturns, the 2018 VAT Gap Study projects a preliminary estimation of the potential impact of the COVID-induced economic crisis on the 2020 VAT gap. In view of the considerable financial support provided by the Member States to ease the impact of the COVID-induced economic crisis, it is probable that the final 2020 VAT gap figure may be considerably different.
The Commission agrees with the Parliament on the importance to step up the fight against missing trader intra-community (MTIC) fraud. However, it disagrees with the suggestion of applying a specific IT solution developed by a particular service provider in order not to limit the scope of potential solutions and particularly block chain-based systems. Furthermore, the Commission does not want to provide a preferential treatment to specific proposals.
The Commission confirms that it carried out desk audits on solar panels originating in China, Malaysia and Taiwan. A significant part of the traditional own resource (TOR) losses identified by the Commission was related to the evasion of anti-dumping and countervailing duties on solar panels. Further quantification of TOR losses are completed and the Member States concerned were recently informed on the TOR losses occurred on their territory and requested to compensate the EU budget thereto. There are no longer anti-dumping and countervailing duties on solar panels since September 2018 and thus the incentive for fraud disappeared.
As regards undervaluation fraud, the Commission wishes to point out that the EU financial interests were not properly protected in the past due to the Member States’ inadequate control strategies on customs value. However, the Commission follow-up inspections and all further actions taken in 2020 to address the undervaluation risks at EU level clearly paid off, as there is a significant decline at EU level in potential TOR losses due to undervaluation for 2020. Furthermore, the Commission has taken further steps for quantifying previous TOR losses in all Member States and recently informed them of their respective preliminary amounts of estimated TOR losses. Pending the Court of Justice of the European Union ruling in case 
C-213/19, the Member States are free to use this information in their assessment of their financial responsibility, in particular in view of the accumulating interest. However, the preliminary quantification can be finalised only after the Court’s ruling. The discharge authority will be informed as requested.
As regards the Parliament’s call on the Commission to report annually the amount of EU own resources recovered, the Commission confirms that reporting on the follow-up of OLAF’s financial recommendations in the TOR area is the subject of a stocktaking exercise carried out in 2020/2021, in cooperation between the Directorate-General for Budget and OLAF and is being developed for regular publication. Further consultation and verification processes in this respect are currently ongoing.
IV. Expenditure fraud (paragraphs 27-41)
The Commission agrees with the Parliament’s call for the introduction of maximum amounts for the payments that one natural person can receive from the first and second pillar of the Common Agricultural Policy (CAP) and for cohesion funds. Under the political agreement on the CAP post 2020, the Member States may implement instruments to reduce payments as well as to cap amounts of direct payments (of all types) above EUR 60 000. In addition, there is a clear obligation for the Member States to achieve the objective of fairer distribution and targeting of support. Dedicating at least 10% of the Direct Payments envelope to the complementary redistributive payments to smaller and medium size farms is obligatory with a possibility to derogate from this obligation if the Member State is able to prove the redistribution needs are adequately addressed through other instruments. For example through reduction of payment and capping, the possibility to differentiate the basic income support by groups of territories faced with similar socio-economic or agronomic conditions, the payment for small farmers. The complementary income support for young farmers and the coupled income support will also contribute to a better-targeted and fairer distribution of direct payments.
Regarding the Parliament’s call to establish a complaints mechanism, the Commission recalls that the measures put in place in the framework of the CAP aim at preventing land-grabbing by criminal and oligarchic structures. The Integrated Administration and Control System (IACS) and the Land Parcel Identification System (LPIS) prevent falsification of documents or fake statements or duplication of applications. Moreover, the CAP is implemented in shared management and it is for the Member States authorities to deal with complaints from individual beneficiaries. The three institutions reached an agreement on the CAP complaint mechanism where, in accordance with the principle of subsidiarity, the Member States should, upon request of the Commission, examine complaints submitted to the Commission falling within the scope of their CAP Strategic Plan and should inform the Commission of the results of these examinations. In addition, the Commission should ensure that complaints directly lodged with it are adequately followed up, in accordance with the discretionary power the Commission has in deciding which cases to pursue.
As regards the Parliament’s call on the Commission, OLAF and the EPPO to fully investigate whether the different reporting patterns in the Member States in terms of their tendency to detect fraudulent irregularities involving large financial amounts are related to possible conflict of interest, the Commission wishes to recall the difference between the reporting to the Commission of detected irregularities and suspected fraud by the Member States, and investigations by OLAF based on incoming information. Where appropriate OLAF can use this information reported by the Member States and can act on suspicions of fraud. The Member States are obliged to report to the EPPO any criminal conduct in respect of which EPPO could exercise its competence.
Regarding the Parliament’s concern about persisting weaknesses in public procurement in several Member States, the Commission agrees with the suggested approach and the distinction between types of errors according to their severity. However, the mentioned errors concern individual cases and not the Member States public procurement systems, which would fall under the Commission’s competence to assess. Moreover, the Commission is not in a position to assess individual errors in specific public procurement procedures. The public procurement procedures carried out by the Member States entities are, as a principle, controlled by the Member States’ authorities. However, audits performed by the Commission services, cases investigated by OLAF or under the sampling in a specific audit by the European Court of Auditors could reveal the mentioned errors in individual procedures.
The Commission agrees with the Parliament on the importance of transparency in accounting for expenditure. Under shared management, the implementation of funds at project level is the responsibility of the Member States. Accordingly, information on co-financed projects is available at Member States’ managing authority level. The current legal basis does not allow the Commission to publish aggregated data on EU-financed projects in an EU-wide platform. The legal framework in force requires the Commission to use data received from the Member States only for the purpose of clearance of accounts, and (in aggregated form) for monitoring and making forecasts in the agricultural sector.
The Commission notes that the legal periods on durability of operations in cohesion have been broadly confirmed by the legislator in the recently-adopted Common Provisions Regulation 2021/1060 for the period 2021-2027. The Commission has also undertaken to follow up on specific cases of alleged fraud with respect to the repurposing of vocational training centres and infrastructure financed with the support of cohesion funds and to keep the discharge authority informed.
The Common Provisions Regulation 2021/1060 provides that the Member States ensure as part of the sound functioning of the management and control systems a proper audit trail and take all required actions to prevent, detect and correct, and report on irregularities including fraud. These actions comprise amongst others the collection of information on the beneficial owners of the recipients of cohesion funding of the European Union, and notably data about the name and unique identifier of the beneficiary, and the VAT or tax identification number. The collection of data on those ultimately benefiting, directly or indirectly, from Union funding under shared management is indeed necessary to ensure effective implementation of the projects concerned and controls and audits. To enhance the protection of the financial interests of the European Union, the Commission makes available an integrated and interoperable information and monitoring system, including a single data-mining and risk-scoring tool, to access and analyse the relevant data (“ARACHNE”). The system may be used cost free for the Member States and the Commission encourages its generalised application by Member States.
In the context of the Recovery and Resilience Facility (RRF), the beneficiaries and borrowers of EU funding are the Member States themselves. The RRF Regulation[footnoteRef:1] requires that the Member States take all the appropriate measures to protect the financial interests of the Union and to ensure that the use of funds in relation to measures supported by the Facility complies with the applicable Union and national law, in particular regarding the prevention, detection and correction of fraud, corruption and conflicts of interests. To this effect, the Member States shall provide an effective and efficient internal control system and the recovery of amounts wrongly paid or incorrectly used. The Member States may rely on their regular national budget management systems. The RRF Regulation further requires that the Member States, for the purpose of audit and control collect and provide access to information on the use of funds, including the final recipients. OLAF, the European Court of Auditors and (where applicable) the European Public Prosecutors Office may exert their rights, including to request this information. The regulation does not plan a possibility for the data on final recipients to be accessed by the European Parliament. [1:  	OJ L 57, 18.2.2021] 

V. Digitalisation as a means to protect the EU’s financial interests (paragraphs 42 - 50)
The Commission takes note of the Parliament’s reiterated call on the Commission to propose a legal basis in the Financial Regulation for the creation of an interoperable digital reporting and monitoring system. However, the Commission regrets that there is no legal basis for such a project as the requirements go beyond what is indicated in the Common Provisions Regulation[footnoteRef:2] (CPR) as the set-up of such a system would require a level of standardisation of the data that cannot be imposed in the current legal framework. [2:  	OJ L 347, 20.12.2013] 

The Commission regrets that the co-legislators decided not to take forward the Commission’s proposal to make mandatory the use of a single data-mining and risk-scoring tool such as ARACHNE in the next Multiannual Financial Framework (MFF) and NextGenerationEU (NGEU), but left it optional.[footnoteRef:3] A number of Member States has however indicated their intention or committed to use ARACHNE, including for the RRF as the biggest programme under NGEU. The Commission continues to encourage the uptake of ARACHNE in all Member States. For the next programming period 2021-2027, the ARACHNE database will be updated. The Commission is working on future improvements on the information to be collected and the way such information is analysed and used for control and audit purposes by the Member States. Trainings or presentations continue to take place in various Member States. [3:  	OJ C 269, 7.7.2021] 

In the context of the forthcoming alignment of the Financial Regulation to the rules for the Multiannual Financial Framework 2021-2027, the Commission is reflecting on possible measures to enhance the quality and interoperability of the data on recipients of EU funding with a view to further improving the protection of the EU’s financial interests.
As far as improvements to Early Detection and Exclusion System (EDES) are concerned, the Commission will examine, in the context of a forthcoming revision of the Financial Regulation and in light of the first 5 years of the functioning of the system, the possibility of extending its scope to shared management and, where possible, enhancing the procedure.
Regarding the digital transformation, public procurement is undergoing. The Commission notes that the digitalisation of the pre-award and post-award phases as well as the integration of various data sources are beyond the scope of the EU public procurement rules. Nevertheless, the Commission emphasises the added value of comprehensive digitalisation and strives to promote it within Member States. Regarding the Parliament’s concern about the risk of fraud and corruption in framework agreements awarded through public procurement procedures, the Commission reiterates what it stated above (under part III – Expenditure fraud) about persisting weaknesses in public procurement in Member States.
VI. The Commission Anti-Fraud Strategy (paragraphs 51-53)
The Commission welcomes the Parliament’s support for the Commission Anti-Fraud Strategy (CAFS).
The Commission will reflect the operationalisation of the EPPO when preparing a future strategy and will consider the idea of involving the Member States and other relevant players in the anti-fraud architecture. 
The Commission will continue promoting the adoption of National Anti-Fraud Strategies (NAFS) and supporting the Member States with guidance and shared know-how, even if they are not legally obliged to adopt a NAFS. The situation has improved in relation to 2019. 14 Member States have reported having a NAFS in place and 5 others are considering adopting or preparing a NAFS.
VII. The European Anti-Fraud Office (OLAF) (paragraphs 54-61)
The Commission welcomes the Parliament’s support for the adoption of the revised OLAF Regulation.
The Commission agrees with the Parliament that OLAF should remain a strong and fully functioning partner of the EPPO. Cooperation between the two bodies should be based on complementarity, efficient exchange of information and OLAF’s support to the EPPO’s activities to avoid gaps in the protection of the EU financial interests. The revised OLAF Regulation adapts the OLAF’s legal framework to the establishment of the EPPO and reflects the principles of the EPPO Regulation on the cooperation between the two Offices. It regulates reporting and supporting activities from OLAF to the EPPO, as well as OLAF's continued mandate to perform administrative investigations, which, in the Member States participating in the EPPO, will, on the EPPO’s request, focus on complementary action to that of the EPPO, for example, administrative measures to protect the budget and to recover unduly spent amounts.
The Commission agrees with the Parliament that OLAF should have adequate resources for fulfilling its mandate.
The Commission recalls that the Annual OLAF Report provides information on OLAF’s investigative performance, including in the expenditure area.
VIII. The European Public Prosecutor’s Office (EPPO) (paragraphs 62-66)
The Commission agrees with the Parliament that the EPPO will be an important factor in the fight against fraud and will continue to encourage non-participating Member States to join it. The Commission also recalls that all Member States, also those that do not participate in the EPPO, are obliged to protect the financial interests of the Union, and OLAF will continue playing an important role in this respect.
The Commission wants to clarify that the delay in the EPPO’s start of operations was not due to the lack of financial and human resources, but to a number of delays in the setting up process, notably, as the Parliament acknowledges, in constituting the College of the EPPO and nominating the European Delegated Prosecutors (EDPs). The Commission also regrets, as the Parliament, that Slovenia has not yet nominated its EDPs. The Commission agrees with the Parliament on the importance of ensuring the independence of the European Prosecutors and the EDPs.
The Commission agrees with the Parliament that the EPPO needs adequate resources to perform its mandate. It wishes to underline that already in the Draft 2021 budget, the Commission had proposed to more than triple the EPPO budget and double the EPPO staff compared to what was envisaged in the Legislative Financial Statement of 2017. This major increase of budget and staff had the purpose to equip the EPPO with financial and human resources to start its operations. Therefore, the same level of resources compared to 2021 are proposed in the Draft budget for 2022 for the EU contribution of EUR 45.8 million and for staff with 95 posts and 35 contract agents in the Central Office. When the EPPO will provide its reassessment of its budgetary and staff needs based on its initial workload experience, the Commission will be in a position to re-assess its requests and may propose a financial adjustment in the autumn amending letter to the Draft budget.
IX. The fight against corruption (paragraphs 67-78)
The Parliament welcomes the adoption of Directive 2019/1937 and calls on the Commission to monitor closely its transposition and implementation. The Commission has set up an informal expert group composed of Member States’ representatives, precisely with a view to ensuring a correct, timely and consistent transposition of the directive and to collecting information on its transposition and implementation. The group will also be a platform for sharing experiences and good practices with a view to maximising the effectiveness of the directive. The Commission will submit a report on the application and implementation of the directive to the Parliament and the Council by 17 December 2023.
The Commission also agrees on the importance of investigative journalism and on developing legal instruments to ensure its protection in the EU.
The Commission welcomes the Parliament’s acknowledgment on the progress made on the legislative and policy initiatives to prevent and fight corruption, including the establishment of the Rule of Law Mechanism and the publication of the Annual Rule of Law Report. The anti-corruption framework is one of the four pillars, which are covered by this report. The Commission works with the Member States’ relevant authorities via a Network of Corruption Contact Points and a newly established Network of Rule of Law Contact Points. As relevant networks of corruption prevention authorities already exist at the European and global level[footnoteRef:4], the Commission sees no need to establish an additional one. [4:  	Examples of these networks are the European contact-point network against corruption (EACN), the European Partners against Corruption (EPAC), and the Network of Corruption Prevention Agencies as well as the Network of Corruption Prevention Agencies (NCPA) established in October 2018] 

X Recommendations (paragraphs 79-93)
Regarding the creation of an interoperable digital reporting and monitoring system, the Commission regrets that there is no legal basis for such a project as the requirements go beyond what is envisaged in the EU regulations: the set-up of such a system would require a level of standardisation of the data that cannot be imposed in the current legal framework. The Commission regrets that the co-legislators decided not to agree to the Commission’s proposal to make mandatory the use of a single data-mining and risk-scoring tool (such as ARACHNE) in the next MFF and NGEU, but left it optional.
As regards checks on quality of data reported via the Irregularity Management System (IMS), given the current level of human resources available, the Commission cannot carry out comprehensive checks but only ad hoc ones. Nonetheless, the checks it is able to carry out are continuously refined and improved for instance monitoring the reporting of irregularities detected during Commission’s audits or monitoring information published by the media on cases of suspected fraud.


[bookmark: _GoBack]The Commission confirms that an interface between the Irregularity Management System and Early Detection and Exclusion System (EDES) already exists, as IMS can be consulted through the EDES database.
The Commission agrees with the Parliament on the possibility to extend EDES to shared management and confirms that this is being considered in the context of the preparation of the forthcoming alignment of the Financial Regulation to the rules for the Multiannual Financial Framework 2021-2027. The Commission is also reflecting on possible measures to enhance the quality and interoperability of the data on recipients of EU funding.
The Commission will continues to encourage the uptake of ARACHNE in all Member States for the next programming period 2021-2027 and the ARACHNE database will be updated. The Commission is working on future improvements on the information to be collected by the Member States on beneficiaries of certain funds, including information on beneficial owners of the beneficiaries/ recipients, and the way such information is analysed and used for control and audit purposes by the Member States and for supervision by the Commission.
The Commission agrees with the Parliament that OLAF, the EPPO and relevant EU agencies should have adequate resources for fulfilling their mandate.
As regards the fact that the Commission did not include a proposal for mutual administrative assistance on the expenditure side in its work programme, it should be noted that both the 2018 Commission proposal to amend the OLAF Regulation 883/2013, as well as the adopted modifying Regulation 2020/2223 of 23 December 2020, aim at strengthening OLAF’s ability to coordinate action by Member States in the fight against fraud. This is notably reflected in Article 12b (Coordination activities) of the revised regulation. Also its Article 12a (Anti-Fraud coordination services) reinforces the role of the competent national authorities. These provisions should already offer some basis towards strengthening Member States’ coordination and assistance with respect to expenditure.
The Commission draws the Parliament’s attention to the fact that the available information on conflict of interest irregularities is provided in the enclosed document to the PIF Report called “statistical evaluation of irregularities reported by Member States”.
The Commission welcomes the Parliament’s acknowledgment of its awareness-raising activities on the fight against fraud in non-EU countries. Together with OLAF, it will continue engaging with Eastern Partnership countries as well as with candidate countries and potential candidates, notably with authorities mandated to fight against fraud. Specific and regular mechanisms to prevent and combat fraud with EU funds are already in place. These measures include gradual alignment of national legislation to relevant EU legislation in fighting fraud and the adoption of anti-fraud strategies as part of the enlargement process as well as the launch of fraud prevention and awareness campaigns and capacity building of anti-fraud related structures in other partner countries.
Finally, the Commission does not agree with the Parliament that it does not provide a clear response to its recommendations. The Commission always replies to the Parliament’s requests in line with the Commission’s obligation to report to the Parliament on its activities on a regular basis, including through the discharge procedure.

