[bookmark: LGBT]Follow up to the European Parliament non-legislative resolution on breaches of 
EU law and of the rights of LGBTIQ citizens in Hungary as a result of 
the adopted legal changes in the Hungarian Parliament
1. Resolution tabled pursuant to Rule 132(2) of the European Parliament's Rules of procedure 
2. Reference numbers: 2021/2780 (RSP) / B9-0412/2021 / P9_TA-PROV(2021)0362
3. Date of adoption of the resolution: 8 July 2021
4. Competent Parliamentary Committee: N/A
5. Brief analysis/ assessment of the resolution and requests made in it: 
The resolution focuses, first, on the breaches of EU law posed, in the Parliament view, by the Hungarian Act LXXIX of 2021 on taking more severe action against paedophile offenders and amending certain Acts for the protection of children (the ‘Law’). In this respect, it calls on the Commission to take immediate action namely by launching an accelerated infringement procedure against Hungary under Article 258 of the Treaty on the Functioning of the European Union (TFEU) and to use all the available procedural tools to speed up the procedure before the Court of Justice of the European Union (CJEU).
Second, the resolution refers to the broader context of the Article 7 of the Treaty on European Union (TEU) procedure triggered by the Parliament against Hungary by referring to violations of fundamental rights, and to the restrictions of media pluralism. As to the former, the resolution points to: the government organised state-sponsored LGBTIQ[footnoteRef:1]-phobia and disinformation campaigns; the amendment of the Fundamental Law of December 2020; and the recent decision of the Budapest Government office regarding a children’s book, which features rainbow families. It also expresses strong concerns on the restriction of the civic space following the adoption of a new Act on the transparency of civil society organisations (CSOs). As to the latter, the resolution refers to the proceedings against the RTL Hungary media group and calls on the Commission to use all the available legal tools to address the breaches of the Audio Visual Media Services Directive in conjunction with the Charter. [1: 	Lesbian, gay, bisexual, transgender/transsexual, intersex and queer/questioning] 

The resolution calls on the Commission [and the Council] to recognise the urgent need for action to defend the values enshrined in Article 2 TEU, to ensure the equal implementation of its LGBTIQ strategy, [with the Council] to unblock the Horizontal Discrimination Directive and to enter into negotiations with Parliament on an Interinstitutional agreement pursuant to Article 295 TFEU.
[bookmark: _GoBack]The resolution, finally, expresses concerns about the impact of the violation of fundamental rights in the expenditure of EU funds by Hungary. In this regards, it calls on the Commission to immediately trigger the procedure provided for in Article 6(1) of the Rule of Law Conditionality Regulation and to assess the adoption of the Law in relation to the horizontal enabling condition to ensure the compliance with the EU Charter of Fundamental Rights in Regulation (EU) 2021/1060. In addition, it calls on the Commission not to approve the 2021-2027 partnership agreement and programmes for Hungary until full compliance with the 


horizontal enabling condition related to the respect of the Charter is ensured. Lastly, it calls on the Commission [and the Council] to carefully analyse every measure outlined in the draft Hungarian Recovery and Resilience Plan.
6. Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission: 
As regards paragraph 2 and 3: the Commission recalls that on 15 June 2021, Hungary adopted a Law “on stricter measures against paedophile offenders and amending certain laws to protect children” that lays down a number of restrictive and discriminatory measures; in particular, it prohibits or limits access to content that propagates or portrays the so-called ‘divergence from self-identity corresponding to sex at birth, sex change or homosexuality’ for individuals under 18.
The Commission stresses that the protection of minors is a legitimate public interest, which the EU shares and pursues. However, in this case Hungary has failed to explain why the exposure of children to LGBTIQ content as such would be detrimental to their well-being or not in line with the best interests of the child. Equality and the respect for dignity and human rights are core values of the EU, enshrined in Article 2 TEU.
The Commission has already - and will continue to - use all the instruments at its disposal to defend these values. By letter of 23 June 2021, the Commission expressed its concerns regarding the incompatibility of several provisions of the Law with EU law. The Hungarian authorities replied to the Commission’s letter on 30 June 2021. The reply received from the Hungarian authorities did not dispel the Commission’s concerns and did not include any legislative or political commitment by the Hungarian authorities to remedy the incompatibility. Therefore, on 15 July 2021, the Commission has launched an infringement procedure against Hungary on the following grounds:
It violates a number of EU rules included in the Treaty on the Functioning of the EU, the Audiovisual Media Services Directive (AVMSD), the e-Commerce Directive, the Single Market Transparency Directive, and the General Data Protection Regulation. The Commission believes that in these fields falling into the area of application of EU law, the Hungarian provisions also violates the fundamental rights to human dignity, respect for private life, freedom of expression and right to non-discrimination enshrined respectively in Articles 1, 7, 11 and 21 of the EU Charter of Fundamental Rights. Because of the gravity of these violations, the contested provisions also go against the fundamental values of the European Union – respect for human dignity, equality and respect for human rights –, as enshrined in Article 2 TEU.
Hungary has until 15 September 2021 to respond to the arguments put forward by the Commission. If the reply is not satisfactory, the Commission may decide to send a reasoned opinion and, in a further step, refer Hungary to the Court of Justice of the European Union.
With respect to paragraph 9: the Commission considers that the legal proceedings announced against RTL Hungary media group are problematic for the same reasons as the abovementioned Law that discriminates against people based on their sexual orientation. The Commission is not aware of any decision taken following those proceedings, and it is monitoring the situation.
Regarding paragraph 14: the Commission recalls that the conditions and procedures for legal gender recognition are a matter of national competence and fall outside the scope of EU law. However, when exercising that competence, Member States must respect their international human rights obligations and comply with EU law, including Regulation (EU) 2016/679 (General Data Protection Regulation - GDPR). As announced in the LGBTIQ Equality Strategy 2020-2025, the Commission will support the Member States on how to put in place accessible legal gender recognition legislation and procedures based on the principle of self-determination and without age restrictions.
Concerning paragraph 18: in its role as guardian of the Treaties, the European Commission will continue to monitor the situation of LGBTIQ people in the EU and to make sure that, when implementing EU law and EU-funded programmes, the principle of non-discrimination is fully respected. Moreover, as announced in the LGBTIQ Equality Strategy 2020-2025, the Commission aims to reinforce legal protection for LGBTIQ people against hate crime and hate speech and strengthen measures to combat anti-LGBTIQ online hate speech and disinformation.
As regards paragraph 19: the Commission stresses that EU law is based on the fundamental premise that each Member State shares with all the other Member States, and recognises that they share with it, a set of common values on which the European Union is founded, as stated in Article 2 TEU. It follows that compliance by a Member State with the values enshrined in Article 2 TEU is a condition for the enjoyment of all of the rights deriving from the application of the Treaties to that Member State. The Commission will not compromise on the respect of the EU founding values and has sought to uphold the values of Article 2 TEU in infringement recently launched against Hungary for breaches of EU law. 
Regarding paragraph 20: the Commission recalls that with the LGBTIQ Equality Strategy 2020-2025, the Commission aims to advance LGBTIQ equality within the EU by offering tools and support to all Member States to ensure respect for LGBTIQ rights. To this end, the Commission set up an LGBTIQ equality subgroup under the High-Level Group on non‑discrimination, equality and diversity to support and monitor progress in the Member States, including as regards the development of national action plans on LGBTIQ equality.
Regarding paragraph 21: the Commission stresses that the negotiations on the proposed horizontal Equal Treatment Directive still continue in the Council under leadership of its Presidencies. The adoption of the directive requires the unanimity of the Member States. Although important progress was made in the negotiations under the Portuguese Presidency of the Council, no agreement could be reached. The Commission has no procedural or legal competences to force the Member States to adopt the proposal, but it supports the search for compromise actively.
With respect to paragraph 22: the Commission refers to its answer of 3 March 2021, given in follow up to the European Parliament’s non-legislative resolution on the establishment of an EU Mechanism on Democracy, the Rule of Law and Fundamental Right (2020/2072 (INI), SP(2020)686)[footnoteRef:2]. [2:  	https://oeil.secure.europarl.europa.eu/oeil/spdoc.do?i=53740&j=0&l=en ] 

As regards paragraph 24: the Commission recalls that the overarching aim of the Rule of Law conditionality Regulation is to protect the EU budget and financial interests of the EU in case of breaches of the principles of the rule of law in the Member States. According to the regulation, measures can only be taken where a breach of the rule of law affects or seriously risks affecting the sound financial management of the Union budget or the protection of the financial interests of the Union in a sufficiently direct way.
With respect to paragraph 25: the Commission is examining the possible impact of the new Law on the implementation of EU funds, including on whether it leads to the non-fulfilment of the horizontal enabling condition on the EU Charter of Fundamental Rights. This enabling condition requires the Member States to set up effective arrangements for ensuring compliance of each programme with the Charter throughout the programming period 2021-2027 for the funds covered by the Common Provisions Regulation (CPR).
Pursuant to the CPR, in case the enabling condition on the Charter is not fulfilled, related expenditure may be included in payment applications but shall not be reimbursed.
Concerning paragraph 26: the Commission is continuing its in-depth assessment of the Hungarian Recovery and Resilience plan against the 11 criteria set out in the Recovery and Resilience Facility Regulation. The same criteria apply to all Member States. The Commission will make sure that the Hungarian law does not interfere with implementation of the measures in the Hungarian Recovery and Resilience Plan.
Finally, regarding paragraph 27: the Commission remains fully committed to ensure the respect of the EU Charter of Fundamental Rights in the Member States, when they are implementing EU law, and will not hesitate to take appropriate action if necessary.

