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3.	Date of adoption of the resolution: 7 October 2021
4.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5.	Brief analysis/assessment of the resolution and requests made in it: 
The resolution calls for an in-depth reform of EU policy to combat harmful tax practices (“HTP”) and asks to explore all possibilities offered by the Treaty on the Functioning of the EU (TFEU) for more efficient decision-making. It focuses on the major reforms that are necessary for implementing the global agreement on minimum effective taxation (Pillar 2) in the EU and curbing HTP. This includes an urgent reform of the criteria, governance and scope of the Code of Conduct on business taxation (“CoC”) through a legally binding instrument. The resolution also highlights the need for a more democratic, transparent and accountable process for the revision of the CoC, and calls for enhancing the participation of the European Parliament in the design and adoption of new policies and criteria against HTP. It also proposes to the Commission and the Member States to consider a ‘Framework on Aggressive Tax Arrangements and Low Rates’ (FATAL) to replace the current CoC. Finally, the report asks for more transparency of the work of the CoC.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Fighting tax evasion, tax avoidance and HTP is a top priority in the EU. The Commission is well aware that those harmful tax practices cause unacceptable loss of substantial revenues for the Member States. International tax rules must be adapted in order to provide a timely response to the challenges of globalisation, digitalisation and the growing importance of highly mobile assets. 
Over the last years, the Commission has taken a series of important legislative initiatives in the area of corporate taxation and tax transparency. The most relevant are the several revisions of the Directive on administrative cooperation in the field of direct taxation (DAC), notably on automatic exchanges of tax rulings (DAC3), country by country reporting (DAC4),the disclosure rules for intermediaries regarding reportable cross-border arrangements (DAC6) and reporting rules for digital platforms (DAC7); and the two Anti-Tax Avoidance Directives (ATAD I and II), that provide a number of tools against tax avoidance practices such as the Controlled Foreign Company (CFC) rule, the interest limitation rule and a General Anti-Abuse Rule.
As regards harmful tax practices, the CoC is the EU’s primary soft law instrument for preventing harmful tax competition since its creation in 1997. During this time, over 400 tax regimes have been assessed in the EU and around 100 were found to be harmful. The Code has also had a remarkable impact on the global tax environment in recent years with the establishment and its bi-annual update of the EU list of non-cooperative tax jurisdictions. The EU listing process underlines the importance of the Code as a tool to promote tax good governance principles and standards worldwide in cooperation with third country jurisdictions.
The European Semester has also been used by the Commission as a means for ensuring that the Member States follow up on recommendations on aggressive tax planning. In the context of the recovery and resilience plans, the Commission also engaged with the Member States to formulate concrete milestones addressing country specific recommendations in this area.
As regards future action, in its Communication on “Business Taxation for the 21st Century”[footnoteRef:1], the Commission set out both a long-term vision to provide a fair and sustainable business environment and EU tax system, and a tax agenda for the following two years, with a number of targeted measures to address current problems in business taxation. The measures announced build on the OECD/G20 global discussions on the reform of the international corporate tax framework but also go beyond them. [1:  	COM(2021) 251 final] 

Following the historic global agreement reached in October that is joined by 137 countries and jurisdictions to this date, the Commission will continue to actively support the ongoing OECD-led and G20-guided discussions on the partial reallocation of taxing rights to market jurisdictions (Pillar 1) and the establishment of a global minimum effective taxation (Pillar 2), which will de facto contribute to limiting aggressive tax planning opportunities worldwide. The Commission will also strive to show the EU’s leadership in global tax fairness, by ensuring a swift and consistent implementation across the EU.
As regards measures going beyond the OECD/G20 global agreement, the Commission announced that it would put forward a proposal for a directive to tackle the misuse of shell entities for tax purposes.
The Commission also believes that an essential step for a fairer tax system lies in greater public transparency on the effective tax rate paid by large multinational enterprises. For this reason it announced that it will put forward a legislative proposal for the publication of effective tax rates paid by large companies, based on the methodology of Pillar 2.
Additionally, the Commission announced on 18 May its plans to table a proposal for a new Business in Europe: Framework for Income Taxation (BEFIT), to be presented by 2023. The Commission will engage with all relevant stakeholders in the design of BEFIT.
Recommendation for future EU work on HTP: international tax negotiations and implementation of Pillar II in the EU (paragraphs 7 to 9)
As announced in its Communication on “Business Taxation for the 21th Century”, the Commission will present a proposal for a directive to implement Pillar 2 in the EU. The proposal will closely follow the OECD Model Rules while ensuring that they fit the EU legal framework. There is a need to proceed quickly since the objective is to timely transpose such standard into EU law (with the necessary adjustments), according to the timeline set at global level, i.e. as from 2023. In this regard, it is worth noting that, in the preparation and design of the new international rules, the OECD launched two public consultations in November 2019 and April 2021, and published a report in October 2020 containing an ex-ante analysis of the economic and tax revenue implications of the Pillar 1 and Pillar 2 proposals as part of its work to address the tax challenges arising from the digitalisation of the economy.
Call to produce guidelines on how to design fair and transparent tax incentives with fewer risks of distorting the Single Market, and that ensure fair competition and favour job creation (paragraph 11)
To the extent the resolution of the European Parliament is calling upon the Commission to produce guidelines aimed, amongst others, at addressing distortions of the Single Market whilst ensuring fair competition, the European Parliament’s attention is drawn on the fact that State aid policy, developed on the basis of Articles 107 and 108 TFEU aims precisely at assessing such issues. It is established practice that these rules also apply to fiscal measures to the extent they provide a selective advantage. The Commission has been very active in investigating aggressive tax planning practices in the last years. Moreover, the European Court of Justice and the General Court – whilst occasionally questioning certain technicalities of individual cases – have confirmed the competence of the Commission to investigate these practices. The Commission can refer in this respect, to the Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning of the European Union (OJ C 262, 19.7.2016, p. 1) outlining the general framework and to the different decisions adopted on tax rulings and aggressive tax planning schemes (Tax rulings (europa.eu)).
Impact of Pillar II on existing and future directives: call for relaunching the revision of the Interest and Royalties Directive (paragraphs 12 and 13); adjusting the timeline of the future BEFIT proposal to the international tax agenda and concerns about lack of a clear strategy to ensure support from Member States (paragraph 14)
The implementation of the global agreement on minimum effective taxation may have implications for existing or future EU legislation. The Commission will consider any relevant adjustments, including a possible revision of the Interest and Royalties Directive. Regarding the Interest and Royalties Directive in particular, it should be recalled that a recast proposal has been pending in Council since 2011. The adoption of a directive to implement a minimum effective tax rate in the EU could revamp the process in Council and lead to adopting the recast proposal with the necessary adjustments.
Concerning future legislative initiatives, the BEFIT is expected to be proposed by 2023. This initiative requires extensive technical background work in order to properly address the challenges linked to the current way of doing business. It would therefore be necessary to take the appropriate amount of time to reach informed decisions on the different policy choices. Moreover, and learning from the past experience with the proposals for a Common Consolidated Corporate Tax Base (CCCTB), the Commission will be engaging in a dialogue with all relevant stakeholders at an early stage and as openly and inclusively as possible, with the view to increase the chances of success in Council.
Exploring all possibilities offered by the treaties against harmful tax practises: Article 116 TFEU (paragraph 16); further developing the European Semester to support curbing aggressive tax planning (paragraph 18)
The Commission is also of the view that it should use all possibilities offered by the Treaties to move forward its agenda for a fair and efficient taxation, and will continue to explore all possible avenues to this end.
Concerning the European Semester, the Commission stressed in autumn 2020 that aggressive tax planning recommendations addressed to the Member States continue to be a relevant and essential part of its evaluation[footnoteRef:2]. Country-specific recommendations on this front have played an important role in the context of the recovery and resilience plans and related actions and are likely to continue to play a role in the future. Effective implementation of Member State reform objectives, which the Commission is supporting through the Technical Support Instrument[footnoteRef:3], could also help to combat harmful tax practices. The Commission is working on its new Annual Report on Taxation, which presents the main indicators used by the European Commission in analysing tax policies in the context of the European Semester, including against tax abuse. This will be published in the coming months. Overall, the Commission will continue to attach particular importance to the fight against tax avoidance and evasion and aggressive tax planning in analytical work and future recommendations to the Member States. [2:  	See Council Recommendation on the economic policy of the euro area, here: https://ec.europa.eu/info/sites/default/files/2021_recommendation_for_euro_area_recommendation.pdf]  [3:  	Regulation (EU) 2021/240 of the European Parliament and of the Council of 10 February 2021 establishing a Technical Support Instrument] 

As for a possible use of Article 116 of the TFEU, this article gives the Commission the right to intervene where it finds that a difference between the provisions laid down by law, regulation or administrative action in Member States is distorting the conditions of competition in the internal market. The article does not however allow for harmonisation of laws. The Commission is exploring options on a possible first case that would justify the use of Article 116 TFEU.
Reform of the Code of Conduct (Business Taxation): revision of its scope and criteria in line with Pillar II, including for the EU list of non-cooperative jurisdictions for tax purposes (paragraphs 12, 20 and 25)
In its Communication of 15 July 2020 on “Tax Good Governance in the EU and beyond”[footnoteRef:4], the Commission mentioned a series of issues worth exploring when reforming the Code. They include, inter alia, extending its mandate to potentially harmful features of general application of a Member State and covering special citizenship schemes or measures that attract expatriates or highly mobile wealthy individuals or digital nomads. [4:  	COM/2020/313 final] 

Over the last two years, the Commission has worked intensively together with the rotating Presidencies, to revise the mandate of the CoC in order to cover general features of tax systems (in addition to preferential tax measures). This topic is politically sensitive and controversial. The Commission is of the view that the recently agreed global standard on minimum effective taxation (Pillar 2) should positively influence the Code’s reform and is working in close cooperation with the Slovenian Presidency on bringing forward this project by the end of 2021. 
Member States have so far shown little interest in extending the mandate of the Code to personal income tax issues. The Commission agrees, however, with the Parliament that Member States should take a broader look and a more comprehensive stance against harmful tax practices and counts on the Parliament’s support in this regard.
To enhance the effectiveness of the EU listing process, the Commission considers that the EU listing criteria should evolve in line with recent progress on international standards, in particular on automatic exchange of tax information (AEOI), country-by-country reporting (CbCR) and the G20/OECD agreement on Pillar 2. There should also be enhanced transparency and closer scrutiny of zero or almost zero tax jurisdictions. The Code of Conduct Group has already started implementing the CbCR anti-BEPS minimum standard (criterion 3.2 for the EU list), taking into account the results of the latest OECD BEPS Action 13 Peer Review Reports on CbCR. As regards AEOI, the Global Forum on transparency and exchange of information for tax purposes is expected to start issuing compliance ratings on the effective implementation of the AEOI standard from September 2022. Taking these new ratings on AEOI into account for future EU list assessments under criterion 1.1 will be on the agenda of the CoC Group in the coming months.
In general, EU Member States are subject to equivalent rules to third countries, which, in the context of the EU listing process, are reflected in the fair taxation and transparency criteria. Preferential tax regimes of third countries are assessed on the basis of the same criteria as those applied to EU Member States in the context of the CoC. In addition, an enhanced framework focussed on substance is provided for zero or almost zero tax jurisdictions.  While all jurisdictions, including Member States, are expected to require that companies fulfil substance requirements when benefiting from a preferential tax regime, an enhanced framework on substance and exchange of information is applicable to zero or almost zero tax jurisdictions due to their unique features. Additionally, the Member States are bound to EU legislation that imposes even more stringent requirements than those applied to third countries, for example in the context of the Anti-Tax Avoidance Directive and the DAC. The Commission intends to propose legislation, to further specify the conditions under which a company or any other legal arrangement should be disallowed tax benefits in a Member State if they qualify as a “shell” entity. This proposal will further reinforce the existing EU legal framework by laying down minimum requirements of economic substance to be fulfilled by EU legal entities and arrangements. 
Call for a binding and more transparent Code of Conduct (paragraph 22)
In its Communication of 15 July 2020 on “Tax Good Governance in the EU and beyond”, the Commission suggested that the reform of the Code should also consider how it could operate with more transparency and enhanced effectiveness. While there have been some improvements in the governance of the CoC Group over the recent years, the Commission is of the opinion that more can be done, including by way of more regular public hearings of the Chair of the Code before the European Parliament or a dedicated, user-friendly online tool or platform where all public information will be easily accessible. The CoC could also inform the Parliament and all other stakeholders of milestones in its work. 
However, these are decisions that only the Member States can take by consensus. The institutional framework around the CoC Group is indeed special. It has been created as an inter-governmental group of Member States meeting within the framework of the Council to assess tax measures that may fall within the scope of the CoC. The Code of Conduct has played and continues to play a key role in promoting fair tax competition within and outside the EU but it is not a legally binding instrument but rather a political commitment by the Member States.
Replacing the Code of Conduct with a “Framework on Aggressive Tax Arrangements and Low Rates”, the so called “FATAL” (paragraph 26)
The Commission has noted that there are several suggestions for reforming the Code in the FATAL proposal, which go in the same direction as indicated in its Communication on “Tax Good Governance in the EU and beyond”. This concerns the inclusion in the scope of the Code of (i) general features of national corporate tax systems, (ii) taxes other than corporate tax, and (iii) special citizenship schemes or measures aimed to attract expatriates or wealthy individuals. The same is true for the Parliament’s proposal to integrate the outcome of Pillar 2 on minimum effective taxation into the EU’s action on fair tax competition, including by means of a reform of the Code. The Commission also concurs with the Parliament that the CoC Group could make more information publicly available and inform the European Parliament, the public and all other stakeholders of the progress on its work more frequently. 
Stronger role for Parliament in the design and adoption of policies and criteria to combat HTP and participation of MEPs in the CoC as observers (paragraphs 22 and 29)
In the field of taxation, the Commission remains committed to following up on its Communication “Towards a more efficient and democratic decision making in EU tax policy”[footnoteRef:5] which suggested a roadmap for a progressive and targeted transition to qualified majority voting (QMV) under the ordinary legislative procedure in certain areas of shared EU taxation policy. The Commission shares the view that it should use all possibilities offered by the Treaties to move forward its agenda for a fair and efficient taxation, including Article 116 of the TFEU, which entails using the ordinary legislative procedure and thus a stronger role for the Parliament.  [5:  	COM(2019) 8 final] 

When it comes to the CoC Group, it must be noted that the work of this Group, due to its intergovernmental nature, is currently carried out in accordance with the mandate given by EU Finance Ministers. Based on the current institutional framework, it would be up to the Member States to decide to invite members of Parliament to take part in meetings of the CoC Group as observers.
