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on the rule of law crisis in Poland and the primacy of EU law
1.	Resolution tabled pursuant to Rules 132(2) of the European Parliament's Rules of procedure
[bookmark: _GoBack]2.	Reference number: 2021/2935 (RSP) / A9-0532/2021 / P9_TA PROV(2021)0439
3.	Date of adoption of the resolution: 21 October 2021
4.	Competent Parliamentary Committee: N/A
5.	Brief analysis/assessment of the resolution and requests made in it: 
This resolution follows a plenary debate on 19 October 2021, based on Council and Commission statements, in the aftermath of the judgment of the Polish Constitutional Tribunal of 7 October 2021 in case K 3/21 regarding the compatibility of certain provisions of the Treaty on European Union (TEU) with the Polish Constitution. In its resolution, the European Parliament denounces the judgment of the Polish Constitutional Tribunal as an attack on the European community of values, undermining the primacy of EU law as one of its cornerstone principles in accordance with well-established case-law of the Court of Justice. It deplores the fact that the initiative to question the primacy of EU law was taken by the Polish Prime Minister, seen as a unilateral decision to call into question the legal framework of the EU and Poland’s adherence to it. It further expresses concern that the ruling will have a chilling effect on Polish judges and considers that the Polish Constitutional Tribunal has been transformed from an effective guardian of the Constitution into a tool for legalising the illegal activities of the authorities. In response, the European Parliament calls on the Commission and the Council to: 
a. launch infringement proceedings against Poland in relation to (i) the legislation on the Constitutional Tribunal, its unlawful composition and its role in preventing compliance with the judgments of the Court of Justice, (ii) the Extraordinary Control and Public Affairs Chamber of the Supreme Court, (iii) the National Council of the Judiciary and (iv) the State prosecution service of Poland;
b. trigger the Rule of Law Conditionality Regulation;
c. refrain from approving the draft recovery and resilience plan of Poland;
d. adopt recommendations under Article 7(1) TEU, declaring a clear risk of a serious breach of the rule of law by Poland, and expand the procedure to cover fundamental rights and democracy;
e. interrupt or suspend payments or making financial corrections due to the lack of judicial independence in Poland;
f. issue a joint declaration on the rule of law crisis in Poland signed by the EU heads of state and government.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission shares the concern of the European Parliament over the situation with regard to the rule of law in Poland and welcomes the European Parliament’s strong engagement in defending and promoting the rule of law in the European Union. The ruling by the Polish Constitutional Tribunal raises serious concerns in relation to the rule of law as well as the respect for the primacy of EU law and the authority of the Court of Justice. The fact that the case was initiated at the request of the Prime Minister additionally raises serious concerns when it comes to respect for the principle of sincere cooperation. The Commission upholds and reaffirms the founding principles of the Union's legal order, namely 1) that EU law has primacy over national law, and 2) that rulings by the Court of Justice are binding on the Member States’ authorities, including national courts. This is what all the Member States have signed up to as members of the European Union.
On 22 December, the Commission decided to launch an infringement procedure against Poland because of serious concerns with respect to the Polish Constitutional Tribunal and its recent case law. The Commission considers that the rulings of the Constitutional Tribunal of 14 July 2021 and 7 October 2021 are in breach of the general principles of autonomy, primacy, effectiveness and uniform application of Union law and the binding effect of rulings of the Court of Justice of the European Union. Furthermore, the Commission considers that these rulings are in breach of Article 19(1) TEU, which guarantees the right to effective judicial protection. Finally, the Commission has serious doubts on the independence and impartiality of the Constitutional Tribunal and considers that it no longer meets the requirements of a tribunal previously established by law, as required by Article 19(1) TEU. Poland has two months to reply to the letter of formal notice.
The Commission had already launched a number of infringement proceedings against Poland in order to protect judicial independence. On 10 October 2019, the Commission referred Poland to the Court of Justice of the EU regarding the new disciplinary regime for Polish judges. On 15 July 2021, the Court of Justice ruled in the case (C-791/19, Commission v Poland), that the disciplinary regime for judges in Poland is not compatible with EU law. In particular, the Court held that the Republic of Poland failed to fulfil its obligations under the second subparagraph of Article 19(1) TEU, notably by failing to guarantee the independence and impartiality of the Disciplinary Chamber of the Supreme Court.
Furthermore, on 1 April 2021, the Commission had referred Poland to the Court of Justice regarding the law on the judiciary of 20 December 2019 and the continued activities of the Disciplinary Chamber as regards cases concerning judges, in particular as regards cases concerning the waiving of judicial immunity. The Commission considers that the law on the judiciary undermines the independence of Polish judges and is incompatible with the primacy of EU law. The Commission also asked the Court of Justice to order interim measures in that case. On 14 July 2021, the Vice-President of the Court of Justice granted all the interim measures requested by the Commission, including by obliging Poland to suspend the application of national provisions that grant the Disciplinary Chamber of the Supreme Court the power to decide on cases concerning the waiving of judicial immunity.
In relation to both the above-mentioned rulings, the Commission considers that Poland has failed to take the necessary measures to fully comply with them. Therefore, on 7 September 2021, the Commission took two decisions. Firstly, as regards the Court’s interim measures order of 14 July 2021, the Commission decided to request that daily financial penalties be imposed on Poland. On 27 October 2021, the Vice-President of the Court of Justice granted the request of the Commission and imposed a EUR 1 million daily penalty payment on Poland for as long as the interim measures order of 14 July 2021 has not been fully complied with. Secondly, as regards the judgment of the Court of Justice of 15 July 2021, the Commission decided to send a letter of formal notice to Poland. The Polish authorities submitted their reply on 8 November 2021. The reply is currently being analysed in view of deciding on the next steps.
As regards the situation of the Extraordinary Control and Public Affairs Chamber of the Supreme Court, the National Council of the Judiciary and the State prosecution service of Poland, the Commission continues to closely monitor the developments, including in the context of the annual Rule of Law Report, and will not hesitate to use all the tools at its disposal to uphold EU law and protect judicial independence, taking into account the case law of the Court of Justice. These issues are also regularly discussed in the context of the ongoing procedure under Article 7(1) TEU based on the Commission’s reasoned proposal.
Concerning EU funds and the protection of the financial interests of the Union, it is a key priority for the European Commission to be able to protect taxpayer’s money and make sure that every euro from the Union budget is spent in line with the applicable rules and generating added value. The Commission continues to be vigilant in ensuring the protection of the Union’s financial interest in the implementation of the Union budget and will not hesitate to take the necessary action wherever relevant.
The Regulation on a general regime of conditionality for the protection of the Union budget applies in case of breaches of the principles of the rule of law that affect or seriously risk affecting the sound financial management of the Union budget or the protection of the financial interests of the Union in a sufficiently direct way. The Commission has been assessing potentially relevant cases since the entering into force of the regulation at the beginning of 2021. On 23 November 2021, the Commission services sent a letter to Poland requesting information on issues that may be relevant in the context of the general regime of conditionality. Poland has two months from the receipt of the letter to send the requested information.
As regards the Polish Recovery and Resilience Plan (RRP), the Commission is continuing its assessment based on the criteria laid out in the Recovery and Resilience Facility (RRF) Regulation. In this context, the Commission is discussing with Poland the introduction of measures in the Polish RRP in order to raise the standard of judicial protection and improve the investment climate. These measures would aim at amending the disciplinary regime for judges. The Commission keeps working constructively, as it has done with all the Member States, to make sure that the Polish RRP complies with the objectives and requirements of the RRF Regulation.
The Commission continues to consider that a clear risk of a serious breach of the rule of law exists in Poland. Reforms carried out by Poland since 2015 increased the influence of the executive and legislative powers over the justice system to the detriment of judicial independence and at the end of 2017 led the Commission to launch the procedure under Article 7(1) TEU, which is still ongoing. The Commission assists the Council in this procedure, notably by providing regular updates in the General Affairs Council on the situation in Poland and contributing to hearings whenever organised by the Council Presidency.
The Commission will continue to follow closely the developments in Poland, including in the context of its annual Rule of Law Report, and remains strongly committed to upholding EU law and values in the interest of the citizens of Poland and of the rest of the European Union.
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