[bookmark: parking][bookmark: Pandora]Follow up to the European Parliament non-legislative resolution on the Pandora Papers: implications for the efforts to combat money laundering, tax evasion and tax avoidance
1.	Resolution tabled pursuant to Rules 132(2) and (4) of the European Parliament's Rules of procedure
2.	Reference number: 2021/2922 (RSP) / RC9-0530/2021 / P9_TA PROV(2021)0438
3.	Date of adoption of the resolution: 21 October 2021
4.	Competent Parliamentary Committee: N/A
5.	Brief analysis/assessment of the resolution and requests made in it:
The resolutions calls, amongst others, on the Commission to review the data exposed in the Pandora Papers and analyse whether EU legislative action and enforcement proceedings are necessary.
It reiterates its call to strengthen the criteria and ensure greater implementation of the commitments regarding the EU list of non-cooperative jurisdictions for tax purposes (the EU list), in particular the criteria on fair taxation. It also recalls its demand to also assess and monitor tax schemes within the EU, thereby reforming, according to the same criteria as the EU list, the EU’s policy on harmful tax practices and the Code of Conduct on Business Taxation, which should become binding.
It calls for effective action to tackle the use of shell companies for tax purposes and for extending and improving the global automatic and mandatory exchange of information on all sorts of private holdings. In particular, when it comes to the Directive on Administrative Cooperation in the field of taxation (DAC)[footnoteRef:1], it calls on the Commission to ensure reporting requirements on all cross-border arrangements for the management of assets of clients who are natural persons and to include in its future proposal on DAC8[footnoteRef:2] the exchange of tax rulings concerning natural persons. It also asks the Commission to introduce proposals to regulate citizenship by investment and residency by investment schemes. [1:  	Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation (OJ L 64, 11.3.2011, p. 1)]  [2:  	Forthcoming Commission proposal for a directive amending Council Directive 2011/16/EU] 

As regards Anti-Money Laundering and Countering Financing of Terrorism (AML/CFT), it asks for the Pandora Papers data to be taken into account when compiling the EU list of high-risk third countries. It calls on the Commission to address the lack of sufficient and accurate data in national registers that can be used to identify ultimate beneficial owners and calls on the Commission to assess whether Financial Intelligence Units (FIUs) have sufficient resources to deal effectively with AML/CFT risks.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Tackling tax avoidance and tax evasion continues to be a priority for the Commission. The Pandora Papers demonstrate clearly that more needs to be done to solve the problem. This is especially relevant in a time when the EU and its Member States need resources to recover from the COVID-19 pandemic and to build a greener, fairer and more digital economy.
Recent proposals[footnoteRef:3] by the Commission to implement the global agreement on minimum effective taxation within the EU and to tackle the use of shell entities for tax purposes are a testimony to the commitment of the Commission to a fair and efficient tax system. [3:  	COM(2021) 823 final and COM(2021) 565 final] 

In particular, the proposal on minimum effective taxation delivers on the EU's commitment to move swiftly to implement the recent historic global tax reform agreement, a major transformation of corporate taxation, supported by 137 countries worldwide. To advance further on the path towards fair and efficient corporate taxation, the Commission is working to deliver a proposal to ensure transparency of effective tax rates by large multinationals following the introduction of minimum effective taxation.
Commission proposal to tackle the misuse of shell companies for tax purposes (paragraph 39)
As a major action to address the problem of shell entities, which are used to avoid or evade tax, the Commission tabled on 22 December a proposal for a new EU Directive[footnoteRef:4]. This will be a major step forward against tax avoidance and tax evasion at the EU level. The proposal requires EU companies and other legal structures that present simultaneously a number of features (so called gateway criteria) to report to the tax administration where they are resident for tax purposes the necessary information for assessing whether they fulfil minimum, objective and EU-wide indicators of minimum substance for tax purposes. The proposal also introduces tax consequences, by denying the tax benefits for entities that will fail to meet these minimum substance indicators. Moreover, the proposal strengthens administrative cooperation between tax authorities for the purpose of applying the appropriate tax consequences to shell entities, by introducing an automatic exchange of information between tax administrations, inter alia, on entities’ reports concerning minimum substance as well as the possibility to request the Member State of the entity to perform a tax audit. Finally, the proposal puts forward a degree of coordination in penalties, to incentivise compliance. The Commission intends to do further work to address the challenges posed from the use of shell entities outside the EU, also to respond to some of the particular concerns raised in the light of the Pandora Papers. [4:  	COM(2021) 565 final] 

Actions on citizenship by investment or residency by investment schemes (paragraph 49)
The Commission continues to carefully examine developments with citizenship by investment or residency by investment schemes. It is of the utmost importance that these schemes do not lead to money laundering or tax evasion or facilitate aggressive tax planning.
[bookmark: _GoBack]Within the context of the European Semester, the Commission has issued country-specific recommendations on these schemes. It is now actively monitoring their implementation by the Member States concerned. Moreover, the Commission is supporting Organisation for Economic Co-operation and Development (OECD)-led work to analyse citizenship by investment or residency by investment schemes. To date, the OECD has analysed over 100 schemes, offered by jurisdictions, which have committed to exchange Common Reporting Standard (CRS) information on financial accounts. This analysis has led to identifying the schemes that potentially pose a high-risk to the integrity of the exchange of financial account information.
State of play on anti-money laundering and countering the financing of terrorism (AML/CFT) (paragraphs 21-38, 40 to 48 and 50 to 52)
Regarding transparency of Beneficial Ownership, the Commission is working with the Member States to ensure complete rollout and full population with data of registers of beneficial ownership of legal entities and legal arrangements, as required by the AML Directive. At global level, it is working in the Financial Action Task Force (FATF) to promote full transparency of beneficial ownership worldwide, including possible strengthening of the relevant FATF guidelines.
Regarding the EU list of high-risk third countries for the purposes of AML/CFT, certain third countries currently listed have specific EU benchmarks for delisting, going further than FATF delisting criteria; in certain cases these specific EU benchmarks concern additional actions to ensure transparency of beneficial ownership. Although this approach pre-dates the Pandora Papers, it also responds to concerns raised in the light of the Pandora Papers.
The Commission’s proposed package of legislative reforms in the area of AML/CFT, of July 2021, aims at putting forward a comprehensive approach to further strengthen the AML/CFT framework. Amongst others, that package proposes a Single EU Rulebook for AML/CFT across the EU, including for example more detailed rules on customer due diligence and beneficial ownership. The Commission also proposed the creation of an EU level AML Authority which will establish a single integrated system of AML/CFT supervision, directly supervise some of the riskiest financial institutions, monitor and coordinate national supervisors, and act as a Coordination and Support Mechanism for national FIUs and help to mitigate any weaknesses in national authorities, including resourcing.
Towards full reciprocity EU-USA on the Common Reporting Standard (CRS), on automatic exchange of information more generally, and on access to documents concerning administrative cooperation in tax matters (paragraphs 58 and 59)
The Commission fully supports the adoption and effective implementation of international standards for fair and efficient taxation.
The Commission welcomes the Slovenian Council Presidency efforts, supported by the French Presidency, to engage with our American partners to improve reciprocity in automatic exchange of financial account information. Having the USA joining the international CRS would facilitate the achievement of substantial reciprocity to the benefit of all EU Member States, which might lower compliance costs for EU financial institutions. The Commission is very thankful to the Parliament for its role in pushing to advance on taxation matters. The recommendations made by Parliament in its resolution are being examined in the context of the ongoing work on an amendment of the Directive on Administrative Cooperation (DAC 8).
On the European Parliament request for access to documents on the implementation of the DAC, the Commission very much agrees that access to the requested documents on the implementation of the directive would have been important for the European Parliament’s work on the resolution. The Commission has done its utmost, however, within the legal constraints imposed by the Framework Agreement on relations between the European Parliament and Commission, to support the European Parliament’s request. According to Annex II, paragraph 2.1 of the aforementioned Framework Agreement, the Commission was bound to ask for the Member States’ consent for those documents that belong to them.
On information reporting obligations for tax intermediaries (DAC6) and on future expansions of administrative cooperation (paragraphs 72, 73 and 74) 
The Commission recalls that DAC6 covers mandatory automatic exchange of information in relation to reportable cross-border arrangements. It provides for the mandatory disclosure of potentially aggressive cross-border arrangements by intermediaries or taxpayers to the tax authorities and mandates the automatic exchange of this information among the EU Member States. The purpose of DAC 6 is to enhance transparency, ideally before a new arrangement is implemented, reduce uncertainty over beneficial ownership and dissuade intermediaries from designing, marketing and implementing harmful tax structures. In this regard, DAC6 targets cross-border arrangements that are potentially tax-harmful.
After a six month deferral due to the COVID-19 situation, DAC6 started to apply effectively within the EU, with all the Member States collecting data and exchanging information as from 1 January 2021. So far, 31 930 reports have been submitted, giving the opportunity to the Member States to tackle planning schemes covered by the hallmarks which feature in Annex IV of the directive.
The scope of DAC6 is not restricted to cross-border arrangements involving companies but also extends to individuals. A cross-border arrangement becomes reportable only if it possesses certain characteristics or features, referred to as “hallmarks”. The EU Member States have transposed definitions of hallmarks into their domestic mandatory disclosure rules. Several hallmarks are likely to cover cross-border arrangements involving the management of assets owned by individuals.
Furthermore, the directive provides for an evaluation of the hallmarks two years after the entry into force of the exchange of information. A first review should take place in 2022. The possibility of incorporating new hallmarks is covered by this evaluation process.
In this respect, the Commission will assess whether there is a need for specific hallmarks in relation to high-net-worth individuals that would not be covered by the current hallmarks in the directive.
The Commission remains committed to strong administrative cooperation in taxation. It is currently preparing the DAC8 proposal. In addition to provisions on the reporting and exchange of information regarding crypto-assets, the proposal will contain rules for improving the functioning and effective implementation of the DAC. One such amendment to the DAC which is currently under consideration involves extending the obligation to exchange cross-border rulings given to individuals. Moreover, the Commission continues to support the Member States in the implementation and efficient use of internationally exchanged information through its technical support programmes.
On the possibilities offered by the Treaty on the Functioning of the European Union, including Article 116, to make decision-making more efficient in taxation (paragraph 79)
The Commission remains committed to following up on its Communication “Towards a more efficient and democratic decision making in EU tax policy”[footnoteRef:5]. [5:  	COM(2019) 8 final] 

As indicated in the 2020 Action Plan for fair and simple taxation[footnoteRef:6], to fully deliver on the EU’s fair tax agenda, all existing policy levers have to be activated. It is in this context, that the Commission will explore how to make full use of the provisions of the Treaty on the functioning of the EU (TFEU) that allow proposals on taxation to be adopted by ordinary legislative procedure, including Article 116 TFEU. [6:  	Communication from the Commission to the European Parliament and the Council an Action Plan for fair and simple taxation supporting the recovery strategy, COM/2020/312 final] 

On the reform of the EU list (paragraphs 65, 80, 81, 82, 83 and 86)
The Commission is of the view that the EU list of non-cooperative jurisdictions for tax purposes has delivered important results in terms of tax transparency and fairness since its launch in December 2017. The main goal of the EU list is to encourage cooperation by third countries. Listing should remain a “last resort” option, as emphasized most recently in the Tax Good Governance (TGG) Communication[footnoteRef:7]. Still, the Commission agrees that there is room for improvement. As put in the TGG Communication: “ (…) the Commission believes that it is high time to take stock of the experience gained so far and to review how it can remain effective, fair and fit for new challenges as they continue to emerge.” To deliver on that commitment, as follow-up to the Communication, work is ongoing to strengthen the effectiveness of existing listing criteria and to roll-out new ones, namely for the effective exchange of country by country reports. [7:  	Communication from the Commission to the European Parliament and the Council of 15 July 2020 on tax good governance in the EU and beyond, COM/2020/313 final] 

As stated in the Tax Good Governance Communication[footnoteRef:8], defensive measures are important to ensure that the EU list is effective. Since 2021, Member States have introduced several measures to protect their tax bases from non-cooperative jurisdictions for tax purposes. Inclusion in the EU list has several consequences, including under directly applicable EU law (namely, the Financial Regulation[footnoteRef:9]). [8:  	Ibid. ]  [9:  	Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial rules applicable to the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU) No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014, (EU) No 283/2014, and Decision No 541/2014/EU and repealing Regulation (EU, Euratom) No 966/2012.  PE/13/2018/REV/1. OJ L 193, 30.7.2018, p. 1–222 ] 

The EU list is updated twice a year since 2020. The Council agreed to the removal of Anguilla, Dominica and Seychelles from the EU list after these jurisdictions introduced the necessary legislative changes and the Global Forum on transparency and exchange of information for tax purposes accepted their requests for a supplementary review. Until this review takes place, these jurisdictions were placed in Annex II as cooperative jurisdictions that have undertaken commitments to comply with the EU list requirements. Their progress in meeting these commitments will be carefully monitored by the Commission.
Similar considerations apply to the British Virgin Islands. The Commission recalls that this jurisdiction reformed their legislative framework with effect from 2019, in order to meet the requirements set by the Member States for complying with the EU listing criteria. The British Virgin Islands were removed from Annex II after the Member States assessed that they had properly delivered on their commitments. Currently, the jurisdiction, being among the zero tax ones, remains under monitoring on the effective implementation of their legislative reforms.
Concerning the Crown Dependencies, referred to in paragraph 65, the Commission recalls that at present they do not feature in either Annex of non-cooperative jurisdictions for tax purposes. The Commission has been in continuous dialogue with the Crown Dependencies, and, more recently, worked with them to ensure that they timely enact the legislative amendments on the economic substance requirement for partnerships. As a next step, the Commission will continue to engage in a constructive dialogue with the three jurisdictions in order to monitor the proper enforcement of the new substance requirements.
Concerning the transparency of listing criteria, information is already publicly available on how third countries are assessed and on the basis of which criteria. However, as put in the TGG Communication,[footnoteRef:10] there is scope to do more to boost transparency and accountability of the EU listing process. In particular, to further enhance transparency, the EU list will mention, as of its next update, the harmful tax regime(s), which each of the jurisdictions that feature in the Annexes has been listed for. [10:  	Communication from the Commission to the European Parliament and the Council of 15 July 2020 
on tax good governance in the EU and beyond, COM/2020/313 final] 

On the reform of the Code of Conduct Group (paragraphs 85 and 88)
The Commission considers that it is very important to ensure consistency between the assessment of third countries’ tax systems and reforms, on the one hand, and the internal procedures which deal with the assessment of Member States, on the other. As stated clearly in the TGG Communication: “(…) in spite of the Code’s achievements, it is clear that it is in need of reform and modernisation. The nature and form of tax competition have changed substantially over the past two decades and the Code has not evolved to meet the new challenges” [footnoteRef:11]. Over the last two years, the Commission has worked intensively, together with the rotating EU Council Presidencies, to reform the mandate of the Code, in order to formally include general features of tax systems with harmful effects. It should be noted that, in practice, the Code Group has already assessed general features of tax systems when examining notional interest deduction regimes and the foreign source income exemption. [11:  	Ibid.] 

This topic remains politically sensitive and controversial. The Slovenian Presidency put the revised text of the mandate of the Code of Conduct on the agenda of the Ecofin Council of 7 December 2021. However, agreement could not be reached. The recently agreed global standard on minimum effective taxation (Pillar 2) was unfortunately not enough to influence positively this revision. On the contrary, it has been used as an argument by the two blocking Member States (EE and HU) which ask to wait for the implementation of Pillar 2 in the EU before agreeing to any revision of the Code. This major international reform should also be reflected in the EU listing process.
Should the French Presidency wish to re-launch the debate, the Commission will as always assist the Code of Conduct Group and support any future discussion on the revision of the mandate.
The Commission shares the main suggestions for reforms, as put forward by the Parliament in its resolution of 7 October 2021 on the reform of the Code of Conduct Group. The Commission has already taken steps in this direction, as part of its efforts to reform the mandate of the Group. Another area where Parliament and the Commission share views concerns governance and the transparency of the Code of Conduct. The Council already took action to improve transparency and decision-making in the Code in 2015 and 2016. Yet, the Commission concurs with Parliament that the Code Group could be more transparent and accountable without compromising the confidentiality of its deliberations. This could be achieved, for instance, by making more information publicly available and inform the European Parliament, the public and all other stakeholders about the milestones of the Group’s work more frequently.
On a common EU-wide system for withholding tax on dividend or interest payments (paragraph 89)
The Commission remains committed to a more efficient and effective system for withholding tax procedures within the EU. For this purpose, it intends to launch a public consultation at the beginning of 2022, whose results will feed into the impact assessment, with the aim to propose a directive that will both improve the internal market by removing unnecessary impediments for cross-border investments and limit the abuse of the current procedures in place.
The Commission recalls that Member States, when adopting countermeasures, should always be mindful of designing these measures in a way that these remain in conformity with EU law.

