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3.	Date of adoption of the resolution: 11 November 2021
4.	Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
5.	Brief analysis/assessment of the resolution and requests made in it:
The resolution assesses the European Commission’s Intellectual Property (IP) Action Plan from November 2020.[footnoteRef:1] The IP Action Plan identified a number of current issues on the field of intellectual property and steps on how to address them. Among these are: the fragmentation of the IP system, the need for better protection of IP, the fact that small and medium sized enterprises (SMEs) are not taking full advantage of the commercial exploitation of IP, the need for facilitating access to IP, the issue of counterfeiting and the lack of fair play on a global level. [1:  	https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52020DC0760] 

The Commission welcomes the European Parliament’s resolution, its thorough assessment of the IP Action Plan and its broad support in pursuing the Action Plan’s aims. The resolution refers to various points of the IP Action plan, in particular SME and IP protection (paragraphs 3-5), the Unitary Patent Package (paragraphs 6-8), supplementary protection certificates (paragraphs 9 – 14), standard essential patents (paragraphs 15-21), geographical indications (paragraphs 22 – 31), the revision of EU legislation on design protection (paragraphs 32 – 35), fighting intellectual property rights (IPR) infringement (paragraphs 36 – 43), as well as new challenges for IP policy-making (paragraphs 44 – 57).
The resolution aligns with the Commission’s views on a number of points, in particular regarding the role of strong, balanced and robust IPR protection in the economic and social recovery from COVID-19 and long-term resilience.
Moreover, the Commission welcomes the Parliament’s extensive assessment and suggestions on important issues identified in the IP Action Plan. In particular, the Commission agrees with the Parliament’s recognition of the importance of supporting SMEs through both financial and non-financial measures. Moreover, the Commission is pleased with the strong support expressed by the Parliament on the rolling-out of the unitary patent system, particularly in view of the recent ratification by Austria of the Protocol on the Provisional Application of the Unified Patent Court Agreement (UPCA), which has triggered the provisional application period of that agreement. The Commission also welcomes the Parliament support for the upcoming EU Toolbox against counterfeiting, and the initiatives in the field of SPCs, designs, SEPs and the sui generis protection of craft and industrial geographical indications.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
In its resolution, the Parliament invites the Commission to take actions on the following points:
On SMEs and IP protection
Regarding the Parliament’s requests in paragraphs 3 and 4 on the extension of current SME initiatives and the continuation of implementing IP management support measures for SMEs and micro-enterprises during the economic recovery, the Commission is committed to step up its efforts in the area of SMEs and IP management. Together with the EU Intellectual Property Office (EUIPO), a new EU SME Fund was recently launched for the period 2022-2024. This fund plays an integral role in supporting EU SMEs by offering vouchers to help protect their intellectual property. This fund will not only help the SMEs in the COVID-19 recovery, but also in their green and digital transition. Moreover, the fund will offer more services compared to its predecessor, such as the reimbursement of international trademark and national registration fees for patents. In addition, a collaboration agreement was signed with EUIPO (letter of intent between the Commission’s Directorate general Research and Innovation, the European Innovation Council and SMEs Executive Agency (EISMEA) and EUIPO) with a view to supporting particularly the European innovative SMEs and start-ups to boost their innovation potential, help them scale up and expand their activity across EU within the single market and beyond. In this respect, EUIPO will make the strategic IP advice service of the EU SME fund available to European Innovation Council beneficiaries under privileged conditions.
Further to this, the Commission and the EUIPO will set up a platform (the so-called ‘EU IP Information Centre’ – EIPIC), anchored in the Commission’s Digital Single Gateway, which will function as a one-stop IP information desk for EU SMEs.
Regarding the Parliament’s call to consider the possibility of introducing EU-level utility model protection (paragraph 5), some Member States are currently reflecting on the possible introduction of this type of protection. Utility model protection overlaps with patent protection to a certain degree. Given the ambitious programme on patents in general, as set out in the IP Action Plan and in the resolution, the Commission thus prefers to reflect further on this topic for the time being.   
On Supplementary Protection Certificates (‘SPCs’)
The Commission has announced a legislative initiative in 2022 to address the fragmentation issues identified by the Parliament’s resolution (paragraph 9) and the need for a “unitary supplementary protection certificate” that would complement the unitary patent (paragraph 10). Within this initiative, the Commission is assessing different governance models.
The Commission also agrees with the Parliament on the need to provide a level playing field for makers and generics and biosimilars (paragraph 13). The Commission is well aware of abuses of divisional patent applications and patent linkage and is therefore closely monitoring developments in the field.
On the request to ensure that the results of publicly financed R&D in the pharmaceutical sector are transparent (paragraph 14), the Commission would like to comment that in cases of emergency, the Framework Programme includes provisions under the “additional exploitation obligation” clause of the model grant agreement (MGA) that ensures access to IP generated through public funding to be used for the benefit of society. In the context of the pandemic, the COVID-19 calls of H2020 and Horizon Europe used this clause.
On Standard Essential Patents (‘SEPs’)
In 2021, the Commission announced its initiative on SEPs. The Commission shares the view of the Parliament on the need to enhance transparency, provide more clarity on Fair, Reasonable and Non-Discriminatory (FRAND) licencing and foster good faith licensing negotiations (paragraphs 15, 17 and 18). The Commission will aim to address these issues in its reform through legislative and non-legislative initiatives, as appropriate.
On the Parliament’s call to continue observing the conduct of third country companies in international standardisation bodies together with recent decisions by foreign courts (paragraph 19), the Commission would like to highlight that it shares the Parliament’s concern regarding some recent decisions by foreign courts, which affect negatively the European patent holders’ rights. The Commission agrees with the Parliament that this may place European companies at a significant disadvantage by undermining the competitiveness of the European market. The Commission will examine this issue.
On geographical indications (GIs)
On the suggestion to simplify procedures and not overburden producers with administration (paragraph 23), the Commission aims to make the GIs scheme more attractive and accessible to producers across the whole of the Union and boost protection of GIs, on the internet in particular. The GI scheme already provides a model for the use of intellectual property rights to strengthen the position of SME producers in the competing markets. The reform aims to introduce harmonised and simplified procedural rules for registration, amendments, cancellation and opposition procedures that will apply to all GIs (all sectors), but without affecting GIs definitions and specificities of the wine and spirit drinks sectors. The proposal will reduce the regulatory burden thanks to the streamlined procedures and better use of IT tools. The registration of geographical indications, amendments to a product specification and cancellation of the registered name could be done faster also thanks to technical assistance of an agency to ensure a more efficient use of resources.
This reform also considers increasing the role and powers of recognised GI producer groups and empower producers to deliver more sustainable product, intrinsically linked to its natural environment and skills of local producers. Sustainability criteria for GI products should be defined in EU legislation and integrated in the product specification.
The unified set of rules should also be provided to Member States on control and enforcement of GIs in the market places (including on Internet) to further prevent fraud and counterfeiting. The producer groups should also be able to combat counterfeiting of GI products by taking broader enforcement actions and protecting GI names in the domain names systems of the internet outside the jurisdiction of the Union.
Regarding non-agricultural products (‘crafts and industrial products’), the Commission welcomes the Parliament support for the establishment of an efficient and transparent EU sui generis protection of geographical indications at EU level for craft and industrial products (paragraphs 28 and 29). This in particular in view of making it possible for producers to benefit fully from the Geneva Act of the Lisbon Agreement on Appellations of Origin and Geographical Indications. The Commission has recently finalised a thorough impact assessment, and is considering the way forward.
The Commission takes further note of the Parliament’s request to have responsibilities assigned to EUIPO for the registration and uniform examination of crafts and industrial product GIs (paragraph 31).
Regarding the patentability of biological and biotechnological inventions (paragraph 26), a field in which the Union has competence, the Commission is following closely new developments regarding the patentability of biological and biotechnological at the European Patent Office (EPO). The EU has a Directive on the legal protection of biotechnological inventions (Directive 98/44/EC) that provides for a legal framework also on the access conditions of biological materials, which guarantees the necessary transparency. Pursuant to the directive, animal varieties are not patentable. Inventions, which concern animals, are patentable only if the technical feasibility of the invention is not confined to a particular animal variety.
On the revision of the EU legislation on design protection
The Commission intends to present its package proposals revising the EU legislation on design protection in second quarter of 2022. The proposals shall ensure that the design protection system in the EU is fit for purpose to support the digital and green transitions and becomes more accessible and efficient, in particular for SMEs. A main objective within the reform is to complete the single market for repair spare parts (paragraph 33), to the benefit of competition and lower prices for consumers. The Commission is also considering the need for extending the scope of design rights to cover counterfeit design products in transit, and for making the Design Directive and Community Design Regulation more coherent (paragraphs 34 and 35).
On fighting IPR infringement 
The Commission would like to highlight that the fight against counterfeit goods, in particular regarding pharmaceuticals and medical devices, food and drink, toys, cosmetics, batteries and vehicle spare parts, is of particular importance in its agenda. Counterfeit goods do not only affect EU economic growth and the environment negatively, but also mislead consumers and put their health and safety at risk. The Commission therefore welcomes the Parliament’s call to take concrete actions to monitor wilful infringement of IPRs (paragraph 41).
With the EU Toolbox against counterfeiting, the EU will have a unique opportunity to single out an overarching, effective policy for all relevant stakeholders and public authorities to curb counterfeiting, both online and offline. The EU Toolbox will build on existing and future horizontal EU initiatives, such as the Digital Services Act (DSA), as well as industry-led initiatives. Most of the guiding principles, good practices and tools developed as part of the EU Toolbox against counterfeiting could also prove useful for curbing piracy, e.g. the voluntary actions taken by online intermediaries, closer cooperation between national enforcement authorities, and information sharing.
The Commission also welcomes the Parliament’s call to continue protecting IPRs and promoting enforcement in non-EU countries, including through EU-funded IP technical cooperation programmes (paragraph 43), such as IP Keys with China, South-East Asia and Latin America. One of the Commission’s objectives is to focus this cooperation on the effectiveness and efficiency in the IPR implementation in non-EU countries, in particular in the COVID-19 context where the majority of cooperation activities are taking place on-line. The mid-term evaluation of IP Keys in 2019 confirmed that these programmes are fit for purpose. The Commission also shares the views of the Parliament on the important contribution of technical cooperation to enhancing the international IP environment and remains fully committed to pursuing its IP goals through technical cooperation with non-EU countries, in addition to its legal and political instruments, such as the Free Trade Agreements and IP Dialogues.
On new challenges for IP policy-making
Artificial Intelligence (AI)
On the Parliament’s request to provide legal certainty on the point of IP protection related to AI technologies (paragraph 44), the Commission believes that the overall system is fit for these challenges, as evidenced by a study published alongside the IP Action Plan.[footnoteRef:2] However, the Commission will continue to monitor closely, together with the Member States and the EPO, legal and technological developments in the field of AI technologies and their potential impact on intellectual property rights. The Commission agrees with the Parliament that these questions need to be discussed at a global level and will continue to actively participate in the WIPO conversations on AI and IP. [2:  	Trends and developments in artificial intelligence - Publications Office of the EU (europa.eu)] 

Buy-out contracts
Regarding the Parliament’s call to monitor buy-out contracts to ensure fair remuneration of creators based on copyright or authors’ rights (paragraph 45), the Commission would like to highlight that the new Copyright Directive will strengthen the position of creators, helping them to get fair remuneration for the exploitation of their works and performances. The Commission will monitor the implementation in the Member States of the new rules on the remuneration of creators.
Patent assertion entities
In relation to the patent assertion entities (PAE), (paragraph 48), the 2016 study on PAE in Europe provided a detailed overview of patent assertion practices and entities in Europe, taking into consideration their impact on innovation and technology transfer in European ICT (Information and Communication Technologies) markets. While a new study is not at present envisaged, the Commission takes note of the Parliament’s request to keep monitoring those practices.
Compulsory licensing
The Commission welcomes the Parliament’s request to analyse and explore possible options for ensuring effectiveness and better coordination of compulsory licensing in the EU (paragraph 50). The Commission is ready to take the necessary steps to ensure access to critical IP in times of crisis, including by coordinating and improving compulsory licensing schemes. In that respect, the Commission will soon launch a study that will assess current national licensing schemes and identify potential shortcomings.
The Commission also wishes to highlight that Horizon Europe requires its funding beneficiaries to provide a non-exclusive, royalty-free, limited-in-time licence of IP rights in the event of public emergencies. In the context of the COVID-19 crisis, the Commission published in July 2020 the Manifesto for EU COVID-19 Research, which will last until end 2022.[footnoteRef:3] The Manifesto provides guiding principles for Horizon 2020 grants to ensure that the results are made available in a timely and affordable manner to support the fight against COVID-19. The Commission will assess whether to apply the Manifesto approach to other societal challenges or emergencies beyond health. [3:  	https://op.europa.eu/en/publication-detail/-/publication/0dce5fc4-fc85-11ea-b44f-01aa75ed71a1/] 

Vaccines and medicines
The Commission agrees with the Parliament that equitable distribution of vaccines around the globe is essential for effectively combating the spread of COVID-19. The Commission also agrees on the need to support technology transfer and voluntary licensing of intellectual property rights to enhance global access to COVID-19 vaccines (paragraph 51) and medical products. Encouraging and incentivising voluntary licensing agreements and technology transfers to developing countries is the core element of the proposal for the multilateral trade action plan that the EU submitted in three Communications to the World Trade Organization (WTO) in June 2021. For further details about these Communications, we refer to the Commission’s “Follow up to the European Parliament non-legislative resolution on meeting the global COVID-19 challenge: effects of the waiver of the WTO TRIPS Agreement on COVID-19 vaccines, treatment, equipment and increasing production and manufacturing capacity in developing countries”[footnoteRef:4]. [4:  	oeil.secure.europarl.europa.eu.doc (live.com)] 

The Commission has continued its engagement in the WTO text-based negotiations, as requested by the Parliament (paragraph 52). At the same time, the EU has shown flexibility to consider a solution that, by clarifying or waiving certain obligations in the Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement related to authorisations granted by WTO Members’ governments to use the patented subject matter, would allow WTO Members to authorise a company to manufacture and export COVID-19 pharmaceutical products without the authorisation of the patent owners in a fast and simplified manner. It would also ensure that countries with no or insufficient manufacturing capacity do not face any obstacles or legal uncertainty when they import these products. This solution would address the current needs and preserve the incentives to innovate and invest in research on COVID-19, its variants and other diseases.
IPR enforcement
The Commission agrees with the Parliament that effective IPR protection and enforcement in third countries is essential for the EU’s economic growth and its ability to stimulate innovation and stay competitive globally. The Commission also agrees that IPR enforcement should be addressed globally.
The Commission actively participates in all WTO debates related to IPR enforcement (paragraph 55) and will continue to do so. The TRIPS Agreement is the only international agreement that includes a comprehensive section regarding the enforcement of IPR and provides for a range of enforcement measures. The Commission participates actively in the work of the WTO that is directly relevant to the IPR enforcement. Notably, within the TRIPS Council, the Commission reviews, discusses and sometimes contests the implementing legislation and enforcement measures notified by other WTO Members.
Furthermore, the strong and mandatory transparency processes established by the TRIPS Agreement provide an important source of information for the public in general and the WTO members in particular. This creates more legal certainty as regards the laws or more generally policies on IPR enforcement that other WTO members put in place. This also facilitates cooperation between the EU and other WTO members in order to counter and eliminate trade in counterfeit or infringing goods.
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