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3.	Date of adoption of the resolution: 15 December 2021
4.	Competent Parliamentary Committee: Committee on Budgetary Control (CONT)
5.	Brief analysis/assessment of the resolution and requests made in it:
The resolution highlights the threat from organised crime infiltration in the legal economy and in particular in EU funds. It details the different types of fraud carried out by organised crime impacting the EU finances. It includes a few references to revenue (customs controls and value-added tax (VAT) fraud) but also to expenditure (common agricultural policy (CAP), public procurement), references to the PIF report[footnoteRef:1], but also again to EDES, Arachne, interoperability of IT tools in the context of the implementation of EU funds by Members States and the European Public Prosecutor’s Office. The report calls on the Commission and Member States to consider a more coherent use of all the available tools to detect and tackle fraud, particularly the Arachne IT platform and early-detection and exclusion system (EDES). It also calls on the Commission to start developing a common approach for assessing the impact of organised crime in EU finances and tackling it together with the Member States, and for enhancing the rules regarding the freezing and confiscation of assets from organised crime. [1:  	The report from the Commission to the European Parliament and the Council of 3 September 2020 entitled ‘31st Annual Report on the protection of the European Union’s financial interests – Fight against fraud – 2019’ (PIF Report)] 

6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The European Commission is committed to reinforcing the fight against organised crime, including the risk of criminal infiltration in European funds, in line with the actions set out in the EU Strategy to tackle Organised Crime (2021-2025) of April 2021[footnoteRef:2]. In line with the Strategy, the Commission will step up its efforts to address criminal finances and the infiltration of organised crime in the legal economy. [2:  	Commission Communication on the EU Strategy to tackle Organised Crime (2021-2025), COM/2021/170 final, 14.4.2021] 

Undervaluation fraud is a major revenue problem for customs services in the EU. This problem has seriously affected various Member States as already reported in previous Annual reports of the European Anti-Fraud Office (OLAF). OLAF has been very active in investigations on this type of fraud. OLAF and the Member States customs investigation services have been working well together in combating these frauds. Better data, quicker reaction by individual Member States and cooperation between Member States is very important. Successful prosecutions - where the European Public Prosecutor’s Office (EPPO) will undoubtedly play its part - should help improve the situation.
As regards the traditional own resources and the undervaluation fraud, in May 2021, the Commission sent to all Member States advanced notification of the preliminary calculation of losses and invited them to make the amounts available to the EU budget under reservation in order to avoid further accumulation of interest. Twenty-two Member States have already made available the relevant amounts and other Member States are expected to follow.
Learning from this experience and reacting to the European Court of Auditors recommendations, the Commission is now taking further actions to enhance the uniform application of customs controls and to develop and implement a fully-fledged analysis and coordination capacity at EU level.
The EU Joint Analytics Capability (see also below in response to paragraph 3) will focus on improving the Commission’s response time to address fraud and emerging risks. It will be a structured and standing cooperation of Commission services, using all relevant information and data available to the parties and carrying out data analysis at the EU level, in order to detect financial risks and provide Member States with information enabling them to make appropriate controls with regard to these risks (paragraph 2).
As regards paragraph 3, undervaluation fraud is often followed by VAT fraud. According to the latest Commission study (2021)[footnoteRef:3], in 2019, the loss in revenues in VAT, that estimates the difference between revenues due and the revenues actually collected in EU Member States, was estimated at EUR 134 billion. An important part is due to fraud (between EUR 40 and 60 billion according to Europol’s estimate). OLAF has become increasingly active in investigations on this type of fraud and a number of OLAF’s customs cases have a VAT component. The cases are complex, involving long chains of economic operators and missing traders, which are established, to hide real movements of the goods. The financial impact of such cases can quickly rise to millions of euro. Quick reaction and a rapid exchange of information and data between Member States and OLAF are the key elements to good investigation and prevention in combatting this type of fraud. Across the Union and between the Member States the adoption of the Commission Implementing Decision establishing the Financial Risk Criteria (FRC) is a first step to address financial risks in a common way, but that further improvement is needed to render the framework more binding. [3:  	European Commission, Directorate-General for Taxation and Customs Union, VAT gap in the EU : report 2021, Publications Office, 2021, https://data.europa.eu/doi/10.2778/30877] 

In particular in the area of e-commerce it has to be noted that the Directorate general for Taxation and Customs Union (DG TAXUD), the Directorate General for Budgets (DG BUDG) and OLAF have signed a Memorandum of Understanding on the Joint Analytics Capability (JAC) scoping primarily on detecting EU relevant financial risks as means to further enhance the EU customs risk management.
While the control of the correct application of VAT remains a national competency, the cross-border VAT fraud stems from the functioning of the Internal Market. In this respect, the European framework for exchange of information between tax administrations[footnoteRef:4] enables tax authorities to closely cooperate to ensure the smooth functioning of the Internal Market and to identify VAT fraud as early as possible. In particular, the Eurofisc network of anti-VAT fraud experts nominated by the Member States can jointly process VAT data on cross-border transactions and signal suspicion of fraud to the relevant tax administrations. [4:  	Council Regulation (EU) nr 904/2010 on administrative cooperation and fight against fraud in the field of VAT] 

The Commission is strongly committed to further improve the existing framework for administrative cooperation as stated in the Action Plan for fair and simple taxation supporting the recovery, published in July 2020. Because of the way it treats B2B (business-to-business) supplies of goods across EU borders, the current transitional VAT system lends itself to MTIC (Missing Trader Intra-Community) fraud.
In order to eliminate at the root the possibility for this type of fraud, the Commission proposed, in 2018, to move to a definitive regime restoring the self-controlling character of the fractionated payment in cross-border transactions.
The discussions have however stalled in the Council. In this context, the Commission announced in its Tax Action Plan the ‘VAT in the Digital Age' initiative for the second half of 2022. The aim of this initiative is to align the administration of VAT with new realities: the possibilities offered by new technologies (i) to modernise VAT reporting obligations to enhance the collection of VAT and the fight against VAT fraud, (ii) the challenges of the platform economy seeking notably to enhance the role of platforms in the collection of VAT and (iii) the exponential increase of e-commerce  seeking to further extend the scope of the One-Stop-Shop (OSS) and improve the Import One-Stop-Shop (IOSS) so that business can enjoy a single place of VAT registration while VAT collection is improved at importation.
This initiative is expected to achieve comparable anti-fraud results as the definitive regime and is expected to improve and ease the collection of VAT.
The “VAT in the Digital Age” initiative partly builds on the VAT e-commerce package, which entered into application on 1 July 2021.
The VAT e-commerce package abolished the EUR 22 VAT exemption at import, which was heavily abused and lead to massive undervaluation. Since 1 July 2021, the level playing field for EU traders has been restored as VAT is due from the first cent at import. Moreover, under the new e-commerce rules, marketplaces who facilitate distance sales of goods through their platforms are now involved in the collection of VAT on those sales. These new provisions (the deemed supplier provision) for marketplaces aim to ensure effective and efficient collection of VAT, while at the same time reducing the administrative burden for suppliers, tax administrations and consumers.
Regarding paragraph 4, available data relating to subsidy fraud (as published in the PIF Reports) do not show an increasing trend, but rather a stable situation. Member States have put in place effective and proportionate anti-fraud measures at operational programme level since 2014 as required by the legislative framework for the programming period 2014-2020 (which is maintained for the current period).
The European Commission, through the implementation of the Commission Anti-Fraud Strategies of 2011 and 2019 has strengthened its own anti-fraud measures in relation to the programmes it manages directly.
The EU’s observer status at GRECO since July 2019 has been a step forward in the cooperation between the European Union and the Council of Europe. While the request to admit the EU as an observer does not preclude any developments as regards the European Union’s possible participation in Group of States against Corruption (GRECO) as a full member in the future, there are no plans for the moment to go beyond the observer status (paragraph 5).
As regards paragraph 6, the Commission would like to indicate that the issues of legality of land ownership and tenure are governed by the national law. Furthermore, with reference to the impact of organised crime, the Commission would like to emphasize that pursuing criminal activities fall outside the realms of the CAP. It is always essential to keep in mind that criminal activities are better tackled by specialized bodies which have the competences, powers and experience to fight against crimes (i.e. police, national prosecutors, OLAF and, more recently, EPPO). As these issues are part of the rule of law principle, those other institutions are competent. In particular, land grabbing is an issue linked to Rule of Law not necessarily having an impact on the regularity of direct payments. To ensure regularity of expenditure and protect the financial interests of the EU, there are administrative preventive and corrective control mechanisms in place. The Commission, through its audits, ensures that the EU legislation is respected and that proper procedures are in place. Additionally, the Commission offers guidance to Members States to improve the control mechanisms and works closely with other Commission services to support the Member States with deficient Land Registry systems to improve. On the administrative side of land grabbing, Directorate general for Agriculture and Rural Development (DG AGRI) has issued a note to the Member States in June 2021. It explains that Member States should establish an effective administrative control system in the light of their national specificities to ensure that the land use is lawful and based on a valid legal title according to national law (including also tolerated de facto use when such a possibility is planned in national legislation). The note also recommends to the Member States that the administrative controls designed should be targeted and not just limited to obvious cases of double or conflicting claims. Finally, according to the last OLAF report on the protection of the EU financial interest, the financial impact of the detected and reported fraudulent irregularities for the CAP is generally low: in 2016-2020 it amounted to 0,09 % of total CAP payments.
Regarding paragraphs 7, 21, 29, 44, 45 and 46 (on the data-mining tool “Arachne”), the Commission is fully committed to enhancing transparency and public scrutiny on the recipients of EU funding and to enhancing the protection of the EU budget. The Commission recalls that it has put forward proposals to improve the collection and interoperability of data on recipients of EU funding where the budget is implemented under shared management and under the Recovery and Resiliency Facility (RRF). Important progress was made and Member States must now record and store data on the recipients of EU funding and their beneficial owners. For CAP, the Member State will have to publish the group to which beneficiaries belong to, where applicable. However, contrary to the Commission’s proposal, the adopted legislation does not make obligatory the use of the single data-mining and risk-scoring tool to be provided by the Commission. The Commission developed a data mining and risk-scoring tool and offered it to Member State authorities. Since its release, the tool has been further developed and improved with regard to its user-friendliness and interoperability with other sources of information. The Commission will continue to offer support and technical assistance to Member State authorities and will keep doing its utmost to encourage them to use this tool. The upcoming targeted revision of the Financial Regulation will be an opportunity to further enhance transparency and public scrutiny with regard to the use of the EU budget and to enhance its protection against irregularities, fraud, corruption and conflicts of interest, by developing the digitalisation of controls and audits and improving the quality and interoperability of the data on recipients of EU funding.
On paragraph 8, the concentration of agricultural income support is driven by the concentration of land, as the majority of direct payments are area-based payments granted per eligible hectare of land. When comparing income and farm size, it is worth keeping in mind that the economic and the area size of farms do not directly correlate, as different types of farming have very different area/ income relationships. Nonetheless, it is worth noting that the average direct payment per hectare steadily decreases as the average farm size increases. The distribution of payments also varies greatly between the Member States, with income support and land more concentrated in Eastern European countries. The most effective way to achieve a reduction in the concentration of support is to reduce payments with farm size (degressivity) and introduce a redistributive payment (a higher rate of support per hectare for the first hectares of farms).The new CAP, as recently adopted by the European Parliament and Council, takes further steps towards a fairer distribution of income support and a greater targeting towards small and medium-sized farms. Member States will in principle dedicate at least 10% of their direct payments to the redistributive income support tool, to increase payments received by smaller farms. Other interventions and instruments of the CAP’s first pillar -such as the payment for small farmers, internal convergence, the territorialisation of the basic income support, or capping/ degressive reductions - may be used to help meet the redistributive needs when duly justified in Member States’ CAP Strategic Plans.
As regards paragraph 9, the Commission would like to recall that the new assurance framework builds on the existing structures, which have shown to be operational and ensuring a high level of assurance in recent years. The current compliance approach, based on detailed rules at beneficiary level, will be replaced with a performance-based framework in the new delivery model. Existing management and control systems are the basis for the assurance framework and the single audit approach will continue to be the approach used by the Commission.
As regards paragraph 11, it is a requirement in the New Delivery Model that Member States have effective governance systems in place. OLAF investigations are carried out under strict confidentiality and data protection rules in accordance with Article 10 of Regulation No 883/2013, which protects both the effectiveness of investigations and the rights of the persons involved. OLAF allows anonymous reporting through its Fraud Notification System.
OLAF protects information obtained in the course of internal and external investigations, including the identity of informants and whistleblowers. Directive (EU) 2019/1937 of 23 October 2019 on the protection of persons who report breaches of Union law applies in relation to the protection of persons reporting fraud, corruption and any other illegal activity affecting the financial interest of the EU to OLAF (Article 10(3a) Regulation No 883/2013). OLAF ensures that the identity of a reporting person is not disclosed to anyone beyond the persons competent to receive such information. This also applies to any other information from which the identity of that person may be directly or indirectly deduced. In addition, where OLAF recommends a judicial follow-up, the person concerned may request OLAF to provide the final report drawn up under Article 11 of Regulation No 883/2013 to the extent that it relates to him/ her. OLAF may provide such report, but under strict conditions and in particular without prejudice to the confidentiality rights of whistleblowers and informants, and in accordance with the applicable confidentiality and data protection rules (Article 10(3b) Regulation No 883/2013).
As regards paragraph 12, anti-fraud remains a high priority for the Commission as shown by the extensive follow-up given to the actions foreseen with the Commission Anti-Fraud Strategy (CAFS) of 2019 and the fact that DG AGRI has developed its own Anti-Fraud Strategy (AFS) in 2020 on the basis and in line with CAFS.
As regards paragraph 14, the Commission emphasizes that under the single audit approach, Certification Bodies audit the agricultural Paying Agencies under the current system and report annually to the Commission. When deficiencies are identified, the Commission follows-up to ensure that any risk to the Fund is adequately addressed and provides guidance. The Commission also undertakes its own audits of Paying Agencies.
As regards paragraph 15, the Commission stresses that Article 61 of the Financial Regulation applies equally to the implementation of the Union budget in direct, indirect and shared management. It applies in Member States at all levels: ‘where the impartial and objective exercise of the functions […] is compromised […]’. This may happen, for instance, when Member States set the conditions for support or award support through a selection procedure (as opposed to checking fulfilment of objective requirements). In shared management, the functioning of the different Funds must be taken into account. For direct payments under the current legal framework, there is no or very limited discretion at national level concerning decisions on the disbursement of these funds to individual beneficiaries. The eligibility conditions for the direct payments are set out in the EU law. The allocation of payments to beneficiaries is directly linked to the area at their disposal and whether the EU eligibility rules have been respected. Still the rules on conflict of interest apply for every decision about the design of a specific CAP scheme according to the various options available to the Member States.
As regards paragraph 16, the Commission underlines that the new CAP regulation adopted by the co-legislators has addressed this matter, as it contains a provision requesting the Member States to set up systems to manage complaints about the implementation of Funds. It includes complaints submitted to the Commission falling within the scope of the CAP Strategic Plans. However, complaints about aspects outside the CAP implementation, like most of the “land grabbing” complaints, are under the competence of the Member States.
Regarding paragraph 18, the Commission agrees that the fight against fraud affecting the EU’s financial interests requires close coordination and cooperation between the EU and the Member States; among and within Member States (because of the plurality of players at national level). Indeed, public procurement as the largest channel of public spending constitutes an area that is particularly vulnerable to fraud, irregularities and even organised crime. To fight irregularities and fraud affecting the EU’s financial interests several measures have been adopted at Commission level and the Commission in close cooperation with the Member States continues to reinforce the correct implementation of this legal framework. A coherent legal framework, comprising common definitions and a consistent system of sanctions, is necessary and its solid foundations have been set with the Directive 1371/2017 (PIF Directive). OLAF, beyond its administrative investigations in protection of the EU’s financial interests, is also promoting a better understanding of the most frequent irregularities and fraud, via targeted risk analyses and assessments, which are then disseminated to other Commission and national services.
In terms of judicial action, the beginning of operations of the EPPO in June 2021 has completed another significant step in ensuring a uniform level of protection in the EU. Participation in the EPPO by all Member States would be another significant step forward.
Regarding, a new initiative on transfer of criminal proceedings is included in the Commission work programme 2022 (third quarter). Furthermore, Council Framework Decision 2009/948/JHA of 30 November 2009 on prevention and settlement of conflicts of exercise of jurisdiction in criminal proceedings aims to improve judicial cooperation between the Member States, so as to prevent unnecessary parallel criminal proceedings concerning the same facts and the same person. Moreover, in the context of judicial cooperation in criminal matters, the EU has adopted the Directive 2014/41/EU regarding the European Investigation Order in criminal matters which sets up a comprehensive framework that allows authorities in one Member State to obtain evidence from another Member State, including in cases of organised crime. Also, joint investigation teams are one of the tools used in international cooperation in criminal matters, comprising a legal agreement between competent authorities of two or more States for the purpose of carrying out criminal investigations.
OLAF, has stepped up its work to tackle these fraudsters. It has successfully conducted inquiries into the illicit trade of personal protective equipment linked to the COVID-19 pandemic (over 100 million items seized). It also warned governments and partners across the world against fake offers of COVID-19 vaccines. To date, all these fake offers represent almost 1.2 billion vaccine doses for a total asking price of over EUR 16.4 billion.
With numerous examples having been identified in several Member States, DG TAXUD has coordinated the Member States’ response utilizing the Crisis Management module of the Customs Risk Management System for the prioritization of customs controls and the exchange of information (paragraph 19).
The analysis conducted in the PIF Report 2019 in relation to healthcare infrastructure has been deepened in the PIF Report 2020. More than 600 irregularities and OLAF investigations were analysed by OLAF in this respect.
All Member States that used significant EU resources to finance projects in relation to healthcare infrastructure have detected and reported irregularities but only six reported fraudulent irregularities. 
This analysis represents an important starting point for Member States to identify adequate measures mitigating the risks and has been disseminated to competent national authorities (paragraph 20).
The EU response to the COVID-19 crisis and the unprecedented amounts of EU funding needed for European recovery, means that protecting the EU budget is now more important than ever. OLAF has been actively engaged together with the Commission services in screening the national and recovery and resilience plans to assess whether the requirements on control and anti-fraud measures are met. OLAF intends to support Member States with the best knowledge and experience. Prevention, early detection and administrative investigations can avoid and correct irregularities from the start. OLAF participated in a specific training for the audit and control of the RRF, presenting a dedicated risk framework and a methodology to support national authorities to develop their own. As the implementation of the investments and reforms has begun, OLAF will fulfil its mandate by conducting administrative investigations into RRF-related expenditure, just as it is currently doing in other areas of EU financing. Regarding the risk of infiltration by organised crime OLAF has joined forces with The European Union Agency for Law Enforcement Cooperation (Europol) and 19 Member States in the Operation Sentinel which brings together intelligence on organised crime with the knowledge of irregularities and fraud patterns (paragraph 21).
One of the two priority objectives of the Commission Anti-Fraud Strategy concerns data collection and analysis for further improving the understanding of fraud patterns, fraudsters’ profiles and systemic vulnerabilities relating to fraud affecting the EU budget. To this end, a dedicated sector in OLAF provides strategic analyses on the nature and causes of fraud. Data sources for these analyses include OLAF’s investigations and cases reported by the Member States through the Irregularities Management System (IMS). For IMS, the Commission relies on data reported by the Member States for statistics on suspected and detected fraud and irregularities. In close cooperation with the Member States, it has improved its irregularity reporting system over the past years, allowing for a better and more refined analysis. The Commission is committed to further improving the reporting of irregularities and fraud as well as the analysis of the nature of fraud based on tailored data collection and a better understanding of the overall anti-fraud framework in the different Member States. It is not feasible to establish an estimate of the scale of the undetected level of fraud that would be reliable and defendable enough for evidence-based policy.
The Commission adopted the first transposition report on the PIF Directive on 6 September 2021. In this report the Commission stresses that it is essential for Member States to report statistical data to the European Commission on criminal proceedings and their outcome related to ‘PIF offences’: (i) fraud, including cross-border value added tax (VAT) fraud involving total damage of at least EUR 10 million; (ii) corruption; (iii) money laundering; and (iv) misappropriation (See Articles, 3, 4, 5 and 18(2) of the PIF Directive). This reporting is crucial for assessing whether the protection of the Union’s financial interests has been achieved based on the PIF Directive.
In line with the EU Strategy to tackle Organised Crime in order to address potential obstacles to cross-border cooperation specifically against organised crime structures, the European Commission has commissioned a study to assess, with the support of an external contractor, whether the 2008 Council Framework Decision on Organised Crime[footnoteRef:5] is still fit for purpose (paragraphs 24 and 42). [5:  	Council Framework Decision 2008/841/JHA of 24 October 2008 on the fight against organised crime, OJ L 300, 11.11.2008.] 

Regarding paragraph 25, the PIF Report is based on data on detected fraudulent irregularities submitted by Member States in via the irregularity management system (IMS). Existing sectoral regulations determine which are the irregularities (and fraud) to be reported (for instance excluding those involving less than EUR 10,000 of EU funds. The same regulations also provide for national confidentiality rules on investigations to be respected (which may lead to a delay in the reporting of the detected cases). Under these limitations, it is evident that the EU system does not capture all detected fraudulent irregularities.
The Commission is committed to further improving the quality and completeness of the data reported in IMS, which will have a positive impact on the analysis of the nature or methods of detected fraud, both:
• in general (through continued development of the analysis of IMS data and the use of other data available). To this end, OLAF has launched a study to identify how to improve IMS in the future; and
• in relation to specific sectors and/ or Member States (through more in-depth analyses based on much broader, yet tailored, data collection and intense cooperation with the relevant stakeholders).
Regarding paragraph 30, in the PIF Report the Commission underlines that a proper transposition of the PIF Directive’s definitions, sanctions, jurisdiction rules, and limitation periods related to fraud and other offences affecting the EU's financial interests is necessary to enable the European Public Prosecutor's Office to conduct effective investigations and prosecutions. On December 2nd it decided to open infringement proceedings against a first group of Member States: Croatia, Finland, Greece, Latvia, Luxemburg, Portugal, Romania and Spain because they did not correctly transpose the PIF Directive correctly. The Commission will continue to take all necessary steps to ensure the correct and comprehensive transposition of the PIF Directive.
The Commission fully supports the activities and operations of the European Public Prosecutor’s Office and agrees with the European Parliament that the EPPO is a game-changer in the fight against fraud and organised crime affecting the Union’s financial interests. The Commission is committed to ensuring the EPPO is equipped with appropriate resources to perform its tasks. To this end, the Commission put forward a request for a substantial increase of the EPPO’s 2022 budget and staff, which the Budgetary Authorities endorsed. The Commission welcomes the attention paid by the European Parliament to the delays in the nomination of the European Delegated Prosecutors (EDPs) in some Member States, which, the Commission agrees, are an obstacle for the EPPO’s efficiency. The Commission notes however that, in the meantime, all Member States have nominated at least two EDPs. The Commission respects the choice of the Member States that have decided not to join the enhanced cooperation on the EPPO but has been urging them to reconsider their choice and participate in the EPPO (paragraph 31).
The Commission is fully committed to ensuring a strong and efficient protection of the environment, also by means of criminal law. To this end, the Commission published in December 2021an ambitious proposal to revise the Environmental Crime Directive (Directive 2008/99/EC). The Commission takes note of the European Parliament’s proposal to extend the EPPO’s mandate to cross-border environmental crimes. The Commission stands ready to assess the opportunity and advisability to initiate the procedure thereof, after proper reflections on the corresponding practical and budgetary aspects and once sufficient evidence will be available to proceed with a solid assessment of the functioning of the EPPO so far (paragraph 32).
The Commission agrees that a fully functional EPPO will have more benefits than costs for the Union budget but disagrees with the European Parliament’s assessment of the EPPO’s resources. The Commission recalls that, in 2021, it put forward a request for an increase of the EPPO’s budgetary and human resources, which the Budgetary Authorities endorsed. Therefore, it is also thanks to the Commission’s efforts and support that the EPPO’s 2022 budget now amounts to EUR 57.1 million (which is more than EUR 10 million higher than the amount that was previously budgeted) and that the EPPO can hire 118 additional staff compared to 2021. The Commission considers that this increase in the EPPO’s resources will allow the EPPO to achieve its full potential in 2022, including in dealing with backlog and new cases, and is convinced that the EPPO will internally distribute its posts in a way that ensures the Office’s maximum efficiency (paragraph 33).
In line with the EU Strategy to tackle Organised Crime, in December 2021 the Commission adopted a package of measures to strengthen law enforcement cooperation[footnoteRef:6] and has recently increased the financial support for the European Multidisciplinary Platform Against Criminal Threats or EMPACT (paragraph 34). [6:  	https://ec.europa.eu/commission/presscorner/detail/en/ip_21_6645] 

In line with the EU Strategy to tackle Organised Crime, the European Commission will conduct a study with the support of an external contractor to assess whether the existing EU anti-corruption rules are up to date with evolving criminal practices and to ensure that they cover all relevant corruption-related offences (paragraph 35).
Paragraphs 29, 44 and 45 (EDES): In the context of the upcoming Financial Regulation’s revision, the Commission is considering to strengthen the use of the EDES database by posing the obligation for Member States to enforce the EU exclusion decision on the ground, by not selecting candidates subject to the exclusion decision. However, the Commission recalls that EDES is not data-mining and/ or risk-scoring tool but a system, which provides for a set of measures against unreliable economic operators. This is why, its use should not be limited to the mere consultation of its database but an obligation to take the information it contains into account. The Commission is considering several proposals to enhance the effectiveness of EDES. These proposals cater for the need to extend the scope ratione personae of the system, including to beneficiaries under shared management. The Commission is also considering the corresponding proposal, which is to render the use of the EDES Database compulsory for Member States so that the exclusion decisions taken at EU level are enforced in the context of shared management.
Lastly, the Commission recalls that it already provides for all EU institutions and EU bodies managing EU funds to access directly the EDES database. This includes OLAF and EPPO. Member States and implementing partners also have access to all exclusion cases contained in the EDES Database. In addition, IMS data are accessible via the EDES Database for all EU institutions and EU bodies managing EU funds.
Where necessary, and as a complement to the proposal, to further strengthen EDES in shared management, the Commission will undertake to provide necessary trainings on the use of EDES to Member States’ authorities.
In line with Article 3 (4) of Regulation No 883/2013 on investigations conducted by OLAF, each Member State is required to designate an Anti-Fraud Coordination Service (AFCOS) ‘to facilitate effective cooperation and exchange of information, including information of an operational nature, with the Office’. Member States are autonomous in deciding where to best place the AFCOS within their national administrative structure. The mandate of the AFCOS may vary, depending on country-specific circumstances. While some are fully-fledged investigative services, others serve as a national contact point.
The revised OLAF regulation adds a number of developments to the way OLAF conducts its investigations, including new rules on the role of the national anti-fraud coordination services. The previous rules stated that AFCOS should provide all assistance necessary for OLAF to carry out its investigations in the Member States, either themselves directly or through coordination with other services. The new regulation gives AFCOS an even more important role, clarifying that they can support OLAF in external and internal investigations, as well as in coordination cases. The new Regulation also creates the basis for AFCOS to cooperate with each other, and not just with OLAF (paragraph 40).
Regarding the paragraph 41, the Commission has made a great effort to promote the adoption of the National Anti-Fraud Strategies (NAFS) and supported Member States with guidance and know-how, despite the fact that Member States have no legal obligation to implement NAFS. The situation has improved in relation to 2019. By the end of 2020, 14 Member States had a NAFS in place and five were considering adopting or preparing it.
The PIF Directive sets common minimum standards for Member States’ criminal laws in accordance with Article 83(2) of the Treaty on the Functioning of the European Union (TFEU). These standards seek to protect the EU’s financial interests by harmonising the definitions, sanctions, and limitation periods of certain criminal offences affecting those interests. These criminal offences (the ‘PIF offences’) are: (i) fraud, including cross-border value added tax (VAT) fraud involving total damage of at least EUR 10 million; (ii) corruption; (iii) money laundering; and (iv) misappropriation. This harmonisation also affects the scope of investigations and prosecutions by the European Public Prosecutor’s Office (EPPO), because the EPPO’s material competence is defined by reference to the PIF Directive, as implemented by national law. The PIF Directive also facilitates the recovery of misused EU funds by means of criminal law (paragraph 42).
The indictment rate following judicial recommendations by OLAF to Member States is indeed not fully satisfactory. To put the figures into perspective, it should, however, be noted that for its administrative investigations OLAF does not have at its disposal all the tools and powers characterising a judicial investigation and that, therefore, follow-up will often depend on the outcome of further investigative action by Member States’ judicial authorities.
Several actions have been taken to improve the situation:
· In the spirit of cooperation and with a view to more effective follow-up, OLAF has put much effort in working closely with the national judicial authorities in a number of Member States, already before recommendations are issued.
· The revised OLAF Regulation should increase the information available about follow-up: OLAF is now able to fix a time-limit for recipients of recommendations to report on follow-up, and Member States will send OLAF final decisions of national courts.
· With coordination and support by its new Monitoring and Reporting Unit, OLAF is going to boost monitoring of its judicial recommendations, especially those issued to the five Member States that do not yet participate in the EPPO.
· The EPPO will improve the situation. Ensuring a more robust fight against fraud by means of criminal law is the purpose of creating the EPPO and of harmonising Member States’ legislation through the PIF Directive.
As regards financial recommendations, OLAF notes that the report refers to findings by the European Court of Auditors of a recovery rate of 30% for recommendations issued between 2002 and 2016.
In 2020, OLAF and DG Budget conducted a stocktaking exercise of the follow-up to OLAF’s financial recommendations issued between 2012 and mid-2019. They calculated the amount actually recovered first in mid-2020 and then at the beginning of 2021 to include recommendations issued in the second half of 2019 and 2020.
As regards OLAF’s financial recommendations issued between 2012 and 2020 (status beginning 2021), the OLAF-recommended value for recovery totalled EUR 7.075 billion (or EUR 4.324 billion when excluding five major traditional own resources-undervaluation cases representing particularly high amounts[footnoteRef:7]). Based on the OLAF’s recommendations, Commission departments have determined the actual financial amounts established to be recovered at EUR 2.208 billion, of which EUR 1.166 billion had already been recovered by then. [7:  	More than a third (EUR 2.751 billion) of the total OLAF recommended amounts for recovery (EUR 7.075 billion) relates to five major traditional own resources-undervaluation cases, which are pending in view of an ongoing case in the Court of Justice] 

As announced in the EU Strategy to tackle Organised Crime, the Commission will propose this year enhanced rules and measures to reinforce the freezing and confiscation of assets held by criminal groups (paragraph 48).

