[bookmark: Corruption]Follow-up to the European Parliament non-legislative resolution on the evaluation of preventive measures for avoiding corruption, irregular spending and misuse of EU
and national funds in case of emergency funds and crisis-related spending areas
1.	Rapporteur: Michèle RIVASI (Greens/EFA / FR)
2.	Reference number: 2020/2222 (INI) / A9-0320/2021 / P9_TA PROV(2021)0502
3.	Date of adoption of the resolution: 15 December 2021
4.	Competent Parliamentary Committee: Committee on Budgetary Control (CONT)
5.	Brief analysis/assessment of the resolution and requests made in it:
The European Parliament adopted the resolution on 15 December 2021 with a large majority (553 votes to 29 against, with 115 abstentions). The resolution covers the evaluation of the existing measures aimed at preventing and fighting against corruption, irregular spending and misuse of EU and national funds in emergency funding and crisis-related spending areas. 
The European Parliament acknowledges the fact that under the recent crisis the European Commission has mobilised investments and frontloaded financial support through the Recovery and Resilience Facility, React EU, and NextGenerationEU to help the economic recovery in the Member States, but remarks that these additional resources need to be spent within a short period of time which increases pressure on the national control systems and may lead to non-respect of procurement procedures leading to increase the risks of corruption, fraud and other irregularities (recitals C, B ,F, G, H, I).
The resolution acknowledges the fact that the European Commission has taken a number of measures to the fight against fraud, including progressing on its legislative proposals on anti-money laundering, public procurement and the general conditionality on the European rule of law mechanism, but also points to a lack of complete available data on detected and undetected fraud (recitals O and J).
It calls on the European Commission (recital P) to respect transparency of public contracts, arguing that it uses too much redaction to cover elements of text in the Advance Purchase Agreements (APA) contracts and recalls that the Commission is obliged by law to respect the provisions of the Financial Regulation. The resolution states that a better and improved structure for a more rapid response from the Commission in future crises is necessary.
Finally, the resolution concludes that the fight against corruption is essential for the protection of the financial interests of the EU and for the maintenance of citizens’ confidence in the EU institutions (recital U). 


6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
General remarks
The Commission is fully committed to the fight against corruption, fraud and upholding the principles of the rule of law, regardless of the constraints imposed by the ongoing crises. To this effect, the Commission aims to enhance transparency of EU spending and the protection of the EU budget.
The Commission intends to use the upcoming targeted revision of the Financial Regulation as an opportunity to enhance the protection of the EU budget against irregularities, fraud, corruption and conflicts of interest, by reinforcing the Early Detection and Exclusion System (EDES) in the context of funds disbursed under shared management, developing the digitalisation of controls and audits and improving the quality and interoperability of the data on recipients of EU funding. It will also be an opportunity to enhance transparency and public scrutiny with regard to the use of the EU budget.
The Commission stands ready to support Member States in designing and implementing mechanisms to fight corruption and money-laundering, and to have proper safeguards for public prosecutions.
The Commission Action Plan accompanying the Commission Anti-Fraud Strategy includes a specific action related to fraud risks and vulnerabilities with regard to spending in emergency situations, implemented by the European Anti-Fraud Office (OLAF) in cooperation with the Commission.
The Commission has a comprehensive and integrated approach on corruption and security. The fight against corruption is a key priority under the EU Security Union Strategy and the EU Strategy to tackle Organised Crime of April 2021. The latter includes a dedicated section as well as actions on corruption to tackle organised crime and infiltration.
Fighting corruption, including its prevention and repression, is a key element in the European Semester, as reflected in Country Specific Recommendations. The Commission encouraged Member States to address corruption related issues in their Recovery and Resilience Plans.
In the annual Rule of Law Reports, published since 2020, the Commission provides regular and detailed assessments of significant developments in all 27 Member States in relation to the rule of law, including a specific a section of each country chapter dedicated to the national anti-corruption framework (on both preventive and repressive anti-corruption measures). The 2022 Rule of Law Report will for the first time include specific recommendations to each Member State. 
Finally, serious deficiencies in fighting corruption and prosecuting crimes could also be tackled with the general conditionality regime, should all the relevant conditions apply.
Response to paragraphs 1-10
The Commission has a comprehensive and integrated approach on the link between anti-corruption measures and security. The fight against corruption is a key priority under the EU Security Union Strategy (2020-2025) and the new EU Strategy to tackle Organised Crime adopted in April 2021. The Strategy has a dedicated section as well as actions regarding corruption as enabler of organised crime. In this context, the Commission will put a stronger focus on the link between corruption and organised crime.
The annual anti-corruption monitoring of Member States’ efforts to prevent and fight corruption will continue in 2022 under the EU Rule of Law Report. The Commission will further assess corruption risks and vulnerabilities, including those that accelerated during the COVID-19 pandemic, such as in public tendering. The COVID-19 pandemic created opportunities for corruption to grow and a dedicated COVID-19 section in the anti-corruption pillar under the Rule of law Report will analyse anti-corruption risks and vulnerabilities in EU Member States linked with the pandemic. Anti-corruption measures are a key pillar of the rule of law due to its core implications on all strands of society, the trust in institutions and their credibility.
For the first time, the 2022 Rule of Law Report will include recommendations to each Member State to better prevent systemic issues, including in relation to corruption, from emerging or deepening. The Commission stands ready to support Member States to design and implement mechanisms to fight corruption and money-laundering, and to have proper safeguards for public prosecutions (Paragraphs 2, 3, 8, 13).
Respect for the rule of law is key for the sound financial management of the Union budget resources and the effective implementation of the Union expenditures.
Regulation (EU, Euratom) 2020/2092 on a general regime of conditionality for the protection of the Union budget applies since 1 January 2021. This is an additional layer of protection of the Union budget for cases when breaches of the rule-of-law principles affect or risk affecting the EU financial interests. The fight against corruption is essential for maintaining the rule of law. Therefore, breaches of the rule of law principles related to situations of corruption may be relevant under the regulation (Paragraph 4). 
As regards EU funds, including emergency spending, applicable rules require the setting-up of a robust control framework to prevent, detect and correct irregularities, fraud and corruption, as well as to investigate and prosecute them when appropriate. Relevant measures include the awareness of the staff in charge of financial aspects, data collection and analysis, rules on the protection of whistle-blowers, adjustment of controls, and coordination between Commission services and the European Anti-Fraud Office (OLAF) and the European Public Prosecutor's Office (EPPO). The Commission continuously monitors the national management and control systems established for the implementation of EU funds (Paragraph 5). 
In addition, with the transposition of Directive 2019/1153 on facilitating the use of financial information for the prevention, detection, investigation or prosecution of certain criminal offences, law enforcement authorities in all Member States should soon have access to central bank account registries, which is key to facilitate financial investigations. The Commission encourages all Member States to transpose Directive 2019/1153 as soon as possible (Paragraph 6).
Lastly, citizens are regularly invited to contribute through public consultations in the area of the fight against corruption and organised crime on the website of the European Commission. In addition, civil society is closely associated to the work of the European Commission. This includes contributions of civil society to the preparation of the Rule of Law Report. Moreover, suspected crimes can be reported directly to the EPPO, Europol and OLAF. Finally, the Commission has also made available on its website a complaint form that could be used to provide information on possible breaches of the principles of the rule of law relevant for the application of the Regulation on the general regime of conditionality. (Paragraph 10). 
Response to paragraphs 11-20.
The Commission is committed to facilitating and to providing the right tools to early detect all possible fraud cases (Paragraph 11).
In the early weeks of the pandemic, the Commission released guidance to help public authorities use the flexibility provided by the EU’s public procurement framework to ensure rapid and efficient purchases of all necessary equipment. The possibilities range from considerably shortening the public procurement process to emergency procurement that is not subject to EU procedural requirements and does not require the prior publication of tender notices. The European rules generally ensure that the award of contracts for the provision of public goods and services must be fair, equitable, transparent and non-discriminatory (Paragraph 12).
The COVID-19 pandemic also created opportunities for corruption to grow, which was reflected in the anti-corruption pillar of the 2021 Rule of Law Report looking specifically into anti-corruption risks and vulnerabilities due to the pandemic. The 2022 Rule of Law Report will continue to cover these topics (Paragraph 13).
On 15 December 2021, the Commission launched the Recovery and Resilience Scoreboard[footnoteRef:1], a public online platform to show progress made in the implementation of the Recovery and Resilience Facility (RRF) as a whole, and of the individual national recovery and resilience plans. The Scoreboard is first and foremost a tool to transparently display information to EU citizens on the RRF's implementation. It will also serve as a basis to prepare the Commission's annual reports on the implementation of the RRF and the review report to the European Parliament and the Council, as well as the Recovery and Resilience Dialogue between the Parliament and the Commission.  [1:  Recovery and Resilience Scoreboard (europa.eu)] 

The Commission takes the protection of the EU’s financial interests very seriously also in the RRF context. The RRF Regulation provides eleven assessment criteria that ensure that only plans of high quality are approved. One of these criteria is the robustness of the national control system which can receive either a pass (“adequate”) or a fail (“insufficient”). In some cases adequate remedial measures must be taken until the first payment request is sent to the Commission. For multiple Member States, the Council implementing decisions provide for such remedial measures in the form of specific milestones in relation to control systems. Those milestones are of a special nature in that they need to be fulfilled before the first regular payment can be made (i.e. with the exception of pre-financing). They concern a wide range of issues, such as anti-corruption or anti-fraud measures, access to data, or a proper administrative capacity of the audit body.
The RRF Regulation sets out the reporting requirements regarding the recipients of Union funding. The Commission outlines that Member States are obliged to collect the data on final recipients (including their beneficial owners) described in their national Recovery and Resilience Plan. Although Member States are required to keep a record of final beneficiaries of funds disbursed under the Recovery and Resilience Facility, they only need to make this information available upon request by the Commission strictly for audit and control purposes (Paragraph 17).
The Commission is fully committed to ensuring the highest level of transparency and accountability in the implementation of the RRF. The Commission has participated in a large number of meetings of the European Parliament’s Recovery and Resilience Working Group and Recovery and Resilience Dialogues in 2021. In addition to these regular exchanges, the Commission provides the European Parliament with the same information transmitted to the Council or its preparatory bodies, as required by article 25(2) of the RRF Regulation. Finally, the Commission makes information publicly available through its RRF Website.
The Commission recalls that Article 22 of the RRF Regulation makes clear that the first obligation to prevent, detect, report and correct irregularities lies with the relevant Member State while the legality and regularity of payments done by the Commission is solely linked to the fulfilment of milestones and targets by the Member State. At the same time, and in line with the specific control framework implemented by the Commission for this new funding instrument (i) the Commission is responsible to assess the internal control systems described in the national plans, resulting in a fail or pass mark for the overall plan, (ii) the Commission will carry out audit work to assess whether the control system of the Member States are adequate to prevent, detect and correct fraud, corruption and conflict of interest throughout the implementation of the plan and (iii) the Commission will be able to recover funds in cases of serious irregularities that have not been corrected by the Member States themselves, or in cases of serious breach of the obligations included in the financing and loan agreements signed between the Commission and the Member States. (Paragraphs 18-20).
Response to paragraphs 21-30
With respect to the RRF, the Commission considers that the above-mentioned elements are fully addressed by the specific control framework tailored to its unique nature. The control framework is built on two main steps, the preventive checks carried out during the assessment of the plans and those to carry out during the implementation of the plan. During the implementation of the plans, the payments done by the Commission will be solely linked to the fulfilment of milestones and targets. (Paragraph 21)
In the context of the upcoming targeted revision of the Financial Regulation, the Commission is considering to strengthen the use of the Early Detection and Exclusion System (EDES) database by providing for an obligation for Member States to take the information therein into account to making payments available to final beneficiaries under shared management (enforcement of the exclusion decision on the ground). Its use would not be limited to the mere consultation of the database. In addition, in the future, EDES be extended to shared management if certain exclusion grounds are detected in the implementation of the EU budget. However, the Commission recalls that EDES is not a data-mining nor a risk-scoring tool but a system which provides for a set of preventive measures against the risk that unreliable economic operators may benefit from EU funds (Paragraph 23).


The Commission also recalls that it already provides for all EU institutions and EU bodies protecting EU funds to directly access the EDES database. This includes OLAF and the EPPO. Member States and implementing partners also have access to all exclusion cases contained in the EDES Database. In addition, Irregularities Management System (IMS) data are accessible via the EDES Database for all EU institutions and EU bodies managing EU funds (Paragraph 24).
The Commission is considering several proposals to enhance the effectiveness of EDES. These proposals cater for the need to extend the personal scope of the system, including to participants and recipients under shared management. As mentioned above, the Commission is also considering rendering the use of the EDES Database compulsory for Member States so that the exclusion decisions taken at EU level are enforced in the context of shared management (Paragraph 27).
The Commission, OLAF, the EPPO and the European Court of Auditors, will have the right to investigate or detect any possible irregularities and take action as needed. These elements will be reported by the Commission in the Annual Activity Report (Paragraph 28).
Notwithstanding the obligation to comply with the non-disclosure clauses of the Advance Purchase Agreements (APAs), the Commission has systematically encouraged the publication of contracts. Thanks to the Commission’s insistence with the companies, in early 2021, the Advance Purchase Agreements were published in their redacted versions or made available to Members of the European Parliament in a reading room.
The Commission had to redact the contracts in order to comply with the rules under Regulation (EC) No 1049/2001 (on public access to documents). Nevertheless, the following information is public: the total amount of the budget attributed for the implementation of a contract; specifications included in a published call for tender; the names of the tenderer awarded by the Commission every year, their location; and the purpose of the expenditure and its amount.
Information should not be disclosed in order to ensure protection of commercial interests of natural or legal persons, including those relating to intellectual property (Article 4(2), first indent of Regulation (EC) No 1049/2001). This exception is an expression of the Commission’s obligation of professional secrecy, which follows from Article 339 TFEU. 
Moreover, the contracts contained non-disclosure clauses which are standard clauses in such purchase agreements. They protect the legitimate interests of the companies, which have made large investments in research and in production capacity. The Commission is also bound to respect the obligation of ‘professional secrecy (in particular information about undertakings, their business relations or their cost components)’ (Article 339 TFEU). Nevertheless, with the passage of time it is possible that information changes its status and loses its commercial value. If so, the obligation to withhold it would no longer be applicable. The Commission is therefore assessing whether this is the case and parts of the contracts which are currently redacted may be disclosed. For this purpose, it has also consulted with contractors.
In the context of the discharge, as provided for in Article 319 TFEU and Article 257 of the Financial Regulation, the European Parliament has access ‘to the necessary information in order to give the discharge to the Commission or for any other purpose in connection with the exercise of its powers over the implementation of the budget’. The only condition is that the information requested is indeed necessary for the discharge exercise or is connected with the implementation of the budget. Therefore, the Commission can refuse access to the European Parliament to information including professional secrets if it is not covered by the discharge or not connected with the implementation of the budget (Paragraph 30).
Response to paragraphs 31-40
Advance Purchase Agreements were signed following a procurement procedure (including exclusion, selection and award criteria) in line with the Financial Regulation. Even in the initial critical moments, market investigations were conducted and potential contractors were checked against the Early Detection and Exclusion System (EDES) and other artificial intelligence systems used by OLAF to detect potential cases of fraud and other convictions (in line with Article 136 of the Financial Regulation). 
[bookmark: _GoBack]Any procurement procedure is subject to publicity and transparency requirements laid down in the Financial Regulation, notably on advertising or ex-ante publicity. For all APAs signed following a negotiated procedure without publication of a contract notice with at least one economic operator, a contract award notice was published in the Official Journal in order to 
ensure transparency on the selected contractor. For all the APAs and Purchase Agreements the main elements of the contracts have been made publicly available on a dedicated website (TED eNotices) and in subsequent communications from the Commission.
The activation of the Emergency Support Instrument (ESI) is based on Article 122(1) TFEU which provides the legal basis for the Council, on a proposal from the Commission, to enact extraordinary measures under ‘exceptional occurrences’ and to take measures appropriate to the economic situation ‘in a spirit of solidarity’. Furthermore, the Emergency Support Instrument was activated because no other instrument available to Member States and to the Union was sufficient to tackle the COVID-19 emergency, as required per Article 1 of the Council Regulation (EU) 2016/369 on the provision of emergency support within the Union. As the Emergency Support Instrument is financed by the general budget of the Union, the European Parliament is involved by exercising its powers as, together with the Council, the budget authority.
The Commission has systemically updated the European Parliament’s Committee on Budgets (BUDG), Committee on Budgetary Control (CONT) as well as the Committee on the Environment, Public Health and Food Safety (ENVI) on the Commission’s use of ESI and the actions implemented. 
The Commission is currently carrying out an assessment on the efficiency and effectiveness of the Joint Procurement Agreement, in cooperation with HERA, as requested by the European Parliament.
Moreover, the European Court of Auditors is currently carrying out an audit on the Advance Purchase Agreements. The scope of the audit is of high importance given this unprecedented crisis and the magnitude and complexity of the Commission’s and Member States’ responses. The Commission is fully engaged in cooperating with the Court in this important work.
In order to lead by example, the Commission has committed to implement end-to-end eProcurement and is currently working on building a corporate IT solution allowing electronic management of procurement procedures and contracts execution. Under the Commission’s priority to create a Digital Single Market in Europe, the European Interoperability Framework has been established that aims to improve the quality of European public services and to create an environment where public administrations can collaborate digitally. 
For the purpose of ensuring interoperability with European public administrations, the Commission is considering including a reference to the European Interoperability Framework in the context of the targeted revision of the Financial Regulation. This would allow the Union institutions, the executive agencies and the Union bodies referred to in Articles 69, 70 and 71 of the Financial Regulation to follow and apply to the greatest possible extent the European Interoperability Framework (Paragraphs 31-35).
The Commission has made a considerate effort to promote the adoption of the National Anti-Fraud Strategies (NAFS) and supported Member States with guidance and know-how, despite the fact that Member States have no legal obligation to implement NAFS. The Commission will continue to encourage Member States to adopt and develop their NAFS. New or revised NAFS would enable all Member States to base them on up to date fraud risk assessment, taking into account new risks emerging from the COVID-19 crisis and adopt mitigating measures in view of the implementation of the National Recovery and Resilience Plans. The adoption of NAFS by Member States can happen exclusively on a voluntary basis, as no obligation is imposed on them under any EU provision. Therefore, no infringement procedure can be envisaged in this respect (Paragraphs 36 and 37).
As regards the annual Rule of Law Report, as announced by President von der Leyen in the State of the Union Address, as of 2022, the Reports will include specific recommendations to Member States. Furthermore, the Rule of Law Report already covers the impact and challenges brought by the COVID-19 pandemic under each of the four pillars of the report, which include justice systems, anti-corruption frameworks, media pluralism and media freedom, and other institutional issues linked to checks and balances (Paragraph 38). 
The coronavirus outbreak has offered new opportunities for fraudsters. The EU response to the COVID-19 crisis and the unprecedented amounts of EU funding needed for the recovery highlights the importance of protecting the EU budget.
OLAF has closely followed the development of the anti-fraud provisions included in the RRF Regulation and together with the Commission services screened the national recovery and resilience plans to assess whether the requirements on control and anti-fraud measures are met. During the implementation phase of the investments and reforms, OLAF will fulfil its mandate by conducting administrative investigations into RRF-related expenditure.
OLAF has joined forces with Europol and 19 Member States in Operation Sentinel which brings together intelligence on organised crime with the knowledge of irregularities and fraud patterns. Several EU agencies and offices will cooperate in OLAF’s and Europol’s initiative (including Eurojust) thus ensuring an EU multi-agency and multi-disciplinary approach bringing together administrative, law enforcement and judicial authorities (Paragraphs 39 and 40).
Response to paragraphs 41-55
The Commission is fully committed to equipping the EPPO and OLAF with adequate financial and human resources.
In the 2022 Union budget, the EPPO is nearly doubling its staff compared to 2021 and this will ensure sufficient staffing for the EPPO. More precisely, it will get 118 more staff (76 Temporary Agents, 13 Contract Agents and 29 Seconded National Experts), as well as an additional EU contribution of EUR 11.3 million to cover the salary expenses. The staff and budget increases approved for the EPPO represent a substantial reinforcement, derogating from the stable staffing guideline applicable to all institutions and decentralised agencies. The EPPO has been treated favourably over the past years, which reflects the political importance of the EPPO’s work. Only a small part of the staff allocated to the EPPO (about 18%, six full time equivalent (FTE) in 2022) has been offset by a staff reduction in OLAF with a view to adequately equipping both entities. In view of the expected workload of OLAF, limited reinforcements (seven FTE) were also included in the 2022 Union budget for OLAF, offset in other parts of the Commission. Overall, the European Union is hence better equipped to discourage and address fraud (Paragraph 41).
In line with the EU’s Strategy to tackle Organised Crime, the Commission is currently assessing the existing EU anti-corruption legislative framework to see whether they are up to date with evolving criminal practices. This undertaking includes a gap analysis. On this basis, we will explore any potential need for further action (Paragraph 43).
The Commission recalls that it has put forward proposals to improve the collection and interoperability of data on recipients of EU funding where the budget is implemented under shared management and under the RRF. Important progress was made and Member States must now record and store data on the recipients of EU funding and their beneficial owners. Contrary to the Commission’s proposal, the adopted legislation does not make obligatory the use of the single data-mining and risk-scoring tool (ARACHNE) to be provided by the Commission. The Commission will keep doing its utmost to encourage Member States to voluntarily use this data-mining tool. The Commission intends to use the upcoming targeted revision of the Financial Regulation, as the overarching regulation for the implementation and control of the EU budget, as another opportunity to enhance the protection of the EU budget against irregularities, fraud, corruption and conflicts of interest, by improving the collection and interoperability of recipients’ data and by developing the digitalisation of controls and audits including through the use of this data-mining and risk-scoring tool (Paragraph 48 to 51).
OLAF uses the existing networks of the Advisory Committee on Fraud Prevention, including the Anti-Fraud Coordination Services of Member States, to exchange views, facilitate the dissemination of good practices and experiences among Member States. OLAF furthermore develops knowledge and analysis of potential fraud risks. Notably, OLAF analysts have identified risks linked to COVID-19 related spending, to spending in healthcare infrastructure and to the RRF, and shared this knowledge with Member States and other Commission services. OLAF will continue promoting the need for Member States to adopt or update their national anti-fraud strategies. In close cooperation with other Commission services, OLAF will support Member States in developing such strategies (Paragraph 44 and 55).

