


[bookmark: auditing][bookmark: Ombudsman]Follow-up to the European Parliament non-legislative resolution on the 
annual report on the activities of the European Ombudsman in 2020
1.	Rapporteur: Eleonora EVI (Greens/EFA / IT
2.	Reference number: 2021/2167 (INI) / A9-0342/2021 / P9_TA PROV(2022)0031
3.	Date of adoption of the resolution: 16 February 2022
4.	Competent Parliamentary Committee: Committee on Petitions (PETI)
5.	Brief analysis/assessment of the resolution and requests made in it:
Every year the PETI-Committee adopts an own-initiative report on the annual report on the activities of the European Ombudsman (hereafter ‘Ombudsman’), currently Ms Emily O'REILLY. This report contains a motion for a resolution and is submitted to the plenary for a debate and a vote. The current resolution was adopted on 16 February 2022 and refers to the activities of the Ombudsman in 2020. According to an established procedure, the Commission replies in writing to the issues raised in the resolution concerning the Commission where replies are needed.
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Recital AB
Since before the outbreak of the Covid-19 pandemic the Commission has been ensuring the full and consistent implementation of the UN Convention on the Rights of Persons with Disabilities (UNCRPD) within its own workforce, also in compliance with the Staff Regulations. To that effect, the Commission is:
· [bookmark: _GoBack]finding solutions and identifying best practices for staff with disabilities and carers for family members with disabilities via a centralised multi-service group, which meets regularly;
· centralising key information (reasonable accommodation, etc.) and providing direct support to staff with disabilities and carers via the Single Entry Point for Disability and;
· cooperating inter-institutionally to:
· share best practices through the informal inter-institutional network of disability advisers, where the EU institutions exchange information regularly;
· draft, adopt and implement new guidelines (as of May 2020) to provide financial assistance to staff with disabilities and carers facing non-medical costs to enable maximum independence, ability and social integration.
The Commission has always assessed the needs of staff with disabilities and carers as a matter of priority, in full compliance with the UNCRPD. In the COVID-19 pandemic context, the demand for support has increased. The Commission has been showing greater flexibility and resilience in finding tailor-made solutions for staff with disabilities and carers, such as:
· special working arrangements: parental and special leave, part-time work, teleworking from outside the place of employment, and
· arrangements for work tools: installing ergonomic setups for the home office, for instance for persons with visual and/ or hearing impairments (by providing Braille displays and screen readers, special keyboards, closed captions for live meetings, sound systems and hearing aids).
Paragraph 7
The Commission has been working closely with the Member States throughout the COVID-19 crisis, including in the COVID-19 Vaccines Steering Board and the Joint Negotiation Team. All the Member States endorsed the approach set out in the Vaccines Strategy and signed up to an agreement for its implementation. As a result, all of them are represented at the Steering Committee, which discusses and reviews all aspects of the (Advanced) Purchase Agreement before signature.
The Committee appoints the Member States of the Joint Negotiation Team, which negotiates the Advanced Purchase Agreements with the vaccines developers and reports to the Committee. The member of the Joint Negotiation Team were from France, Germany, Italy, Poland, Spain, Sweden and the Netherlands. The Commission disclosed the names of the Member States represented in the Joint Negotiation Team and published a list on its website[footnoteRef:1]. [1:  	Questions and answers on COVID-19 vaccination in the EU | European Commission (europa.eu)] 

All members in these instances have been appointed by their Governments and have signed declarations of confidentiality and absence of conflict of interest, which require the members to comply with the provisions of Article 61 of the Financial Regulation.
The Commission decided not to disclose the names of the members of the team in order to ensure that the joint negotiation team carries out its tasks independently and without being subject to undue external influence or pressure. The concern was that such pressure could negatively influence or jeopardise the negotiation process and hence prevent citizens from obtaining a safe and affordable COVID-19 vaccine.
Paragraph 8
The Commission is committed to transparency and accountability and has already published redacted versions of the COVID-19 vaccine contracts on its website[footnoteRef:2]. The Commission considers that the full disclosure of COVID-19 vaccines contracts is not possible at this stage because that would undermine the protection of a public or private interest in accordance with Article 4 of Regulation (EC) No 1049/2001 on access to documents, in particular in view of the sensitive nature of the negotiations, the protection of the procurement procedures and the protection of the legitimate commercial interests of vaccine manufacturers. Moreover, the confidentiality obligations included in the COVID-19 vaccines contracts remain in force. [2:  	https://ec.europa.eu/info/live-work-travel-eu/coronavirus-response/public-health/eu-vaccines-strategy_en#
	documents] 

Advance Purchase Agreements concerning COVID-19 vaccines were signed following a procurement procedure (including exclusion, selection and award criteria) in line with the Financial Regulation. Even in initial critical moments, market investigations were conducted and potential contractors were checked against the Early Detection and Exclusion System (EDES)[footnoteRef:3] and other artificial intelligence tools used by the European Anti-Fraud Office (OLAF) to detect potential cases of fraud and other convictions (in line with Article 136 of the Financial Regulation). [3:  	EDES is a system established by the Commission to reinforce the protection of the Union's financial 	interests and to ensure sound financial management: https://ec.europa.eu/info/strategy/eu-budget/how-it-	works/annual-lifecycle/implementation/anti-fraud-measures/edes_en] 

All procurement procedures are subject to publicity and transparency requirements laid down in the Financial Regulation, notably on advertising or ex-ante publicity. For all Advance Purchase Agreements, which were signed following a negotiated procedure without publication of a contract notice with at least one economic operator, a contract award notice was published in the Official Journal, in order to ensure transparency regarding the selected contractor. For all the Advance Purchase Agreements and Purchase Agreements, the main elements of the contracts have been made publicly available on a dedicated website (TED eNotices) and in subsequent communications from the Commission.
The Emergency Support Instrument (ESI)[footnoteRef:4] was activated in the absence of any alternative instrument sufficient to tackle the COVID-19 emergency, as required by Article 1 of the Council Regulation (EU) 2016/369 on the provision of emergency support within the Union. As the Emergency Support Instrument is financed by the general budget of the Union, the European Parliament is involved, in the exercise of its powers, together with the Council, as the budget authority. [4:  	Council Regulation (EU) 2016/369 on the provision of emergency support within the Union as mended by 	Council Regulation (EU) 2020/521 of 14 April 2020 activating the emergency support and amending its 	provisions taking into account the COVID-19 outbreak (‘ESI Regulation’), OJ L 117, 15.4.2020, p. 3)] 

The Commission has regularly updated the European Parliament through the Committee on Budgets (BUDG) and the Committee on Budgetary Control (CONT) as well as the Committee on the Environment, Public Health and Food Safety (ENVI) on the Commission’s use of the Emergency Support Instrument and the actions implemented.
The Commission is currently carrying out an assessment on the efficiency and effectiveness of the Joint Procurement Agreement, as requested by the European Parliament.
In order to lead by example, the Commission has committed to implementing end-to-end eProcurement, and is currently working on building a corporate IT solution allowing electronic management of procurement procedures and contracts execution. Under the Commission’s priority to create a Digital Single Market in Europe, the European Interoperability Framework[footnoteRef:5] has been established, which aims to improve the quality of European public services and to create an environment where public administrations can collaborate digitally. [5:  	https://ec.europa.eu/isa2/eif_en] 

Paragraph 9
The Commission is aware of the Decision of 5 February 2021 in strategic inquiry OI/3/2020/TE on how the European Centre for Disease Prevention and Control (ECDC) gathered and communicated information during the COVID-19 crisis, and of the Ombudsman’s suggestions for improvement to the ECDC. The ECDC is a decentralised agency of the EU and has autonomy in the way it will implement these suggestions. The Commission will take due account of the Ombudsman’s conclusions in its work on the Management Board of ECDC.
The Commission has already taken a series of steps to learn the lessons of the COVID-19 pandemic (see amongst others a Communication on drawing the early lessons of the COVID-19 pandemic adopted in June 2021[footnoteRef:6]). It has adopted a package of legislative proposals in November 2020, including on the revision of the mandate of the ECDC[footnoteRef:7], to provide stronger surveillance, scientific analysis and guidance before and during a crisis. [6:  	COM/2021/380 final, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52021DC0380]  [7:  	https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020PC0726] 

Once adopted, the ECDC’s reinforced mandate will include new tasks: epidemiological surveillance via integrated systems enabling real-time surveillance; preparedness and response planning, reporting and auditing; provision of non-binding recommendations and options for risk management; capacity to mobilise and deploy outbreak assistance teams, known as the EU Health Task Force, to assist local response in Member States; and building a network of EU reference laboratories and a network for substances of human origin.
Paragraph 11
The Commission constantly seeks to explore new tools designed to further the transparency of its overall activities and involve citizens in the democratic process. Indeed, with respect to the Recovery and Resilience Facility (RRF), it proactively publishes a variety of relevant documents: in addition to all legal documents on the assessment of Recovery and Resilience Plans, the Commission publishes documents providing an overview of measures included in Recovery and Resilience Plans adopted so far, as well as presentations on horizontal aspects of the RRF. The Commission also publishes documents shared with the European Parliament in the context of the exchanges with it. Moreover, the Commission is making publicly available, subject to Member States’ agreement, the Operational Arrangements signed with them, covering detailed aspects of the implementation in the years ahead, as well as a preliminary assessment of payment requests. 8 Operational Arrangements and 4 preliminary assessments of payment requests have been published on the Commission’s RRF website[footnoteRef:8]. Other documents are made available following requests for access to documents submitted under Regulation (EC) No 1049/2001, subject only to the specific exceptions set forth in its Article 4, if applicable. [8:  	https://ec.europa.eu/info/business-economy-euro/recovery-coronavirus/recovery-and-resilience-facility_en] 

Moreover, the Commission systematically publishes press material on the implementation of the RRF, including whenever a plan is submitted by a Member State or endorsed by a positive preliminary assessment of the Commission, disbursements authorised and other relevant steps in the procedure. Furthermore, in accordance with Regulation (EU) 2021/241 establishing the RRF, the Commission has established a publicly available Recovery and Resilience Scoreboard, where citizens can track the progress of the RRF implementation. Finally, on 1 March, the Commission adopted an annual report on the implementation of the Facility.
Paragraph 15
The Commission affirms that it does not, and will not, approve active substances in case where critical areas of concern affecting all intended uses and no safe use has been identified. This has also not been the case for the substances on which the Ombudsman inquired, and for which the Commission has provided detailed answers. As regards the request to refrain from approving active substances under the condition that confirmatory information is submitted by the applicants, the Commission continues to apply a rigorous approach to the setting of confirmatory information, within the strict limits set out in Regulation (EC) No 1107/2009, spelled out in Article 6(f) and in Point 2.2 of Annex II to Regulation (EC) No 1107/2009[footnoteRef:9]. This has been outlined in detail to the Ombudsman in the Commission’s reply of 14 February 2018 in the context of inquiry 12/2013/MDC[footnoteRef:10]. More details are provided in the replies provided by the Commission for the combined complaint cases, ref. 1570/2018/JF-JN and 1973/2018/JF-JN[footnoteRef:11]. [9:  	Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009 	concerning the placing of plant protection products on the market and repealing Council Directives 	79/117/EEC and 91/414/EEC]  [10:  	https://www.ombudsman.europa.eu/en/decision/en/64069 ]  [11:  	https://www.ombudsman.europa.eu/en/doc/correspondence/en/111002 ] 

Paragraph 16
The Commission agrees that building trust in the EU regulatory system for risk assessments in the area of food and feed is paramount. It is for that reason, that the Commission put forward a new Regulation on the transparency and sustainability of the EU risk assessment in the food chain[footnoteRef:12], which was adopted by the European Parliament and the Council in 2019 and which entered into application on 27 March 2021. This regulation aims at increasing the transparency of the EU risk assessment in the food chain, on strengthening the reliability, objectivity and independence of the studies used by the European Food Safety Authority (EFSA), as well as revisiting the governance of EFSA, in order to ensure its long-term sustainability. Further details can be found on the dedicated webpages of the Commission[footnoteRef:13] and EFSA[footnoteRef:14]. [12:  	https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32019R1381]  [13:  	https://ec.europa.eu/food/safety/general_food_law/transparency-and-sustainability-eu-risk-assessment-food-	chain_en]  [14:  	https://www.efsa.europa.eu/en/about/transparency ] 

The Commission is aware of the European Citizens’ Initiative ‘Save Bees and Farmers’ and will address it after it has been formally submitted to the Commission (subject to the confirmation by national authorities of the minimum required number of statements of support collected). In parallel, a Commission initiative on reducing the use and risk of chemical pesticides is under preparation.
Paragraph 17
The Group of Chief Scientific Advisors to the Commission[footnoteRef:15] is a Commission expert group (No. E03378)[footnoteRef:16]. The members (advisors) are individuals appointed in their personal capacity. They act independently and in the public interest (‘type A members’). The Commission applies a robust selection process based on four mutually supporting layers of guarantees to ensure that their work is free from any secondary interests that could induce bias or could reasonably be seen to compromise the integrity of the advice provided to the Commission. These layers are implemented at the nomination, selection, appointment, and operational phases and are as follows: [15:  	https://ec.europa.eu/info/research-and-innovation/strategy/support-policy-making/scientific-support-eu-	policies/group-chief-scientific-advisors_en]  [16:  	See Register of Commission expert groups and other similar entities] 

· Guarantees to ensure the independence of the members in the nomination phase: The Chief Scientific advisors are appointed by the Commissioner for Innovation, Research, Culture, Education and Youth. An independent Identification Committee oversees the appointment of these Advisors further to an open call for nominations on the Europa website. The nomination process constitutes a guarantee that top scientists of the highest repute who are known by the European science community for their independence, are nominated as members.
· Guarantees to ensure the independence of the members in the selection phase: The Identification Committee verifies each nominee against a detailed list of criteria, among which figures their independence. The assessment by the Committee is based on the data provided by the nominating research organisations in the nomination file, a cross check of interests inferred from a curriculum vitae and publicly available information, and an interview with each candidate prior to shortlisting them, to verify the suitability, which includes his or her independence. In this manner, the selection process allows to identify interests that could constitute a conflict with the obligation to act independently and in the public interest, and thus operates as an additional guarantee that the independence and reputation of the members are real and authentic.
· Guarantees to ensure the independence of the members in the appointment phase: As inherent part of the appointment process, each Chief Scientific Advisor completes a Declaration of interests (DOI) and submits an up-to-date curriculum vitae[footnoteRef:17]. These documents are assessed by the responsible department in the directorate general for Research and Innovation (DG RTD)[footnoteRef:18] of the Commission. The transparency and respect of the process is ensured by publishing the completed, dated and signed DOI forms in the "Members" section of Expert group E03378[footnoteRef:19]. [17:  	Article 7.2(a) and Article 11 of Commission Decision (2016) 3301 of 30 May 2016 establishing horizontal rules on the creation and operation of Commission expert groups]  [18:  	See "Members" tab of Expert group E03378]  [19:  	I.e. the Group of Chief Scientific Advisors to the Commission, in the Register of Commission expert groups and other similar entities] 

· Guarantees to ensure the independence of the members in the operational phase: The Chief Scientific Advisors, like any type A member, must promptly inform the competent Commission department of any relevant change in the information previously provided, including as regards upcoming activities[footnoteRef:20]. If such change occurs, the individuals concerned must immediately submit a newly completed DOI describing the change in order to enable the Commission departments to assess it in due course. Moreover, the chair of the expert group reminds each member of the above obligation at the first meeting of each calendar year. Members who do not comply with the obligations to act independently and in the public interest shall no longer be invited to participate in any meetings of the group and shall be replaced[footnoteRef:21]. [20:  	Article 11.5 of Commission Decision (2016)3301, and Article 3.2 of the Commission Decision setting up the Group of Chief Scientific Advisors]  [21:  	See Article 3.10 of the Commission Decision setting up the Group of Chief Scientific Advisors] 

The Commission’s horizontal rules on the creation and operation of Commission expert groups (C(2016) 3301) lay down specific provisions as regards conflicts of interest in relation to the individual experts appointed as members of expert groups in their personal capacity, such as scientists, who are to act independently and in the public interest. The Commission is fully committed to ensure the correct implementation of these provisions.
The first suggestion for improvement by the Ombudsman is for the Science Advice for Policy by European Academies consortium (SAPEA) experts[footnoteRef:22] to declare all financial interests, and in particular to remove the EUR 10 000 threshold. The Commission would like to highlight in this regard that SAPEA experts use a form of DOI that is similar in form and identical in wording to the DOI form used by type A members of Commission expert groups and that contains the same EUR 10,000 threshold in question 4 of the form. The Commission agrees with the Ombudsman that it is not always possible to attribute a precise monetary value to financial interests. [22:  	The Science Advice for Policy by European Academies consortium (SAPEA) is an expert group which provides specialised input, evidence and analysis of specific issues to the Scientific Advisors in the context of the Scientific Advice Mechanism (SAM). The SAM is a mechanism to support the Commission with high quality, timely and independent scientific advice for its policy-making activities. The Group of Chief Scientific Advisors is at the centre of the SAM.] 

The Commission’s DOI approach targets interests that are considered relevant and sufficient to establish whether these interest compromise or can reasonably be seen to compromise the independence of experts. In other words, the presence of such interest could result in a conflict of interest. In that regard, the Commission agrees with the Ombudsman that experts’ overall financial interests must be assessed. This assessment should not only consider the answer provided to question No 4 of the form, which quantifies the expert’s investments in a legal entity with an interest in the field of activities performed by the expert group in question above the EUR 10,000 threshold.
It should also take into account information provided in response to other questions of the DOI form, in particular the answers to questions No. 1, 2, 3, 5 and 7, which may have financial implications. This means, for instance, that the intellectual property rights referred to in point 35 of the Ombudsman’s Decision, must be disclosed in the DOI form regardless of their monetary value which is often difficult to establish. Financial implications like those of Intellectual Property Rights (IPRs) must be reported pursuant to question No 5 “Intellectual property” of the DOI form and their value is not included in the EUR 10,000 threshold of question No 4. It is the duty of the department responsible for the expert group concerned to assess the answers to all these questions to build an overall picture of the expert’s financial interests and to assess whether their combined impact may compromise the expert’s independence.
In addition, the proportionality of the reporting burden imposed on experts should be considered as well. The notion of “investment” in question No 4 of the form is very broad and may be interpreted as covering also indirect stakes of diverse asset classes, for instance those held through pension funds or in a life insurance. By including a threshold, the administrative burden incumbent on the expert and the Commission departments, is balanced against the practicality and useful effect.
During the life span of the operation of the Commission’s Scientific Advice Mechanism, no indications emerged that the Commission’s approach regarding the assessment of financial interests lacks efficiency to prevent conflict of interests. Having regard to what precedes, the Commission believes that changing the threshold would not bring any additional assurances and therefore wishes to maintain the threshold indicated under question No 4 of the DOI form.
The second suggestion for improvement by the Ombudsman refers to the Commission obtaining and publishing the declarations of interests of experts that worked on ‘evidence review reports’. As the Ombudsman noted, the DOI of SAPEA experts are published on the webpage of the Group of Chief Scientific Advisors for the SAPEA experts who participate in the meetings with the Chief Scientific Advisors. The DOI of SAPEA experts who contribute to evidence review reports, but who do not participate in meetings with the Chief Scientific Advisors, are accessible through a link published on the Commission’s webpage.
The DOI of all experts who participate in a SAPEA working group that brings together high-level scientific experts who develop the SAPEA evidence review report, can be found on the webpage dedicated to the specific topic for a period of six months after the publication of the evidence review report. As the data that are disclosed via the DOI is personal information, the limitation of the publication period to six months is meant to limit the processing of personal information, required to ensure both transparency and right of privacy. For instance, the DOI of the experts who contributed to the SAPEA evidence review report on the Energy Transition in Europe are available on the webpage of SAPEA dedicated to that topic, together with the information contained therein for a six month period under the section describing their ‘personal profiles’[footnoteRef:23]. The Commission dedicated webpage contains a link to the SAPEA webpage[footnoteRef:24]. [23:  	See for instance: https://www.sapea.info/topics/energy-transition/]  [24:  	See for instance: the Commission website dedicated to the scientific opinion on a systemic approach to the 	energy transition in Europe] 

Therefore, the Commission considers that its approach is balanced in that it complies with the need for transparency and limits the processing of personal information to what is required in the public interest.
Paragraph 19
The Commission recognises that the EU-Mercosur Sustainability Impact Assessment should have been published before the end of the negotiations, even if there is no explicit or legally binding requirement for that. It was the Commission’s intention to be on time, and the Commission regrets that this was not possible given the unpredictable timeline of the EU-Mercosur negotiations. The Commission has integrated fully the latest ‘sustainability impact assessment’ (SIA) findings available at the time in the negotiations. It will also address outstanding issues identified by the final SIA report. One way to do this is through the ongoing EU’s engagement with Mercosur on additional sustainability commitments. The Commission will propose the final agreement for signature when it is satisfied with the assurances obtained on sustainability.
Paragraph 21
The Commission has submitted two proposals to update Regulation (EC) 1049/2001 on access to documents. The first proposal dates back to 2008 and consists in a substantial recast of the regulation. The second proposal, submitted in 2011, aimed at adapting the regulation to the Treaty of Lisbon namely by extending the right of public access to documents of all institutions, bodies, offices and agencies in order to align the regulation with the new Article 15(3) of the Treaty on the Functioning of the European Union. Due to the lack of any significant progress in the legislative process and of any foreseeable agreement between the co-legislators, the Commission proposed to withdraw these two proposals in its 2020 Work Programme. The European Parliament expressed a negative opinion to this proposal and the Commission therefore agreed not to withdraw. Consequently, both remain on table as basis for any further legislative action.
For its part, the Commission stands ready to continue legislative work with the co-legislators and to withdraw the proposals in view of tabling an updated one if withdrawal were to be agreeable to the European Parliament. The Commission notes that the existing regulation and the vast case law of the European Court of Justice on this subject constitute an adequate legal framework for ensuring public access to documents.  The Commission is currently developing new IT tools for submitting and handling requests for access to Commission documents (EASE – Electronic Access to Commission Documents). Citizens will be able to submit their initial and confirmatory requests, see their ongoing and closed requests, receive replies electronically, search for documents disclosed to other applicants and manage their personal data. The system is expected to go live by mid-2022. The Commission is updating its administrative practice in relation to access to document in order to adapt to the reality of 21st century, considering as well the case law over the last 20 years and the recommendations made by the Ombudsman in this matter.
Paragraph 23
The Commission would like to recall that when closing the second own-initiative inquiry on the ‘revolving doors’ phenomenon, in February 2019, the Ombudsman confirmed that the Commission had high standards in the area of ethics and transparency and encouraged the Commission to continue to lead by example. The Ombudsman’s closing decision found no maladministration and contained no formal recommendations, but only a number of general and technical suggestions, most of which have already been implemented.
The Commission considers that its current practice of publishing every year a report on the senior staff’s post-career activities, that may involve lobbying or advocacy on matters for which they were responsible during the last three years of service at the Commission, is fully in line with the Staff Regulations (Article 16(4)) and data protection requirements. Moreover, the 2019 and 2020 reports contained statistics on the fields in which former senior staff members engage when they request permission to perform post-service occupational activities. This is a step further towards greater transparency, and follows several important measures already taken in this direction - including publication of senior staff’s meetings and updates to the EU Transparency Register.
Paragraph 26
The Commission is committed to improving further the protection of the EU budget against professional conflicting interests. The Commission is reflecting on the most appropriate way to further strengthen and clarify the relevant rules, as part of the targeted amendment of the Financial Regulation, in the framework of internal guidelines, or both.
Paragraph 27
In the same spirit as the European Parliament, the Commission welcomes and supports the work and commitment of the Ombudsman towards the full implementation of the UNCRPD by the EU administration. The Commission commends her letter presenting a list of best practices for accommodating the needs of persons with disabilities during the COVID-19 pandemic and future emergencies.
In March 2021, the Commission adopted the Strategy for the Rights of Persons with Disabilities 2021-2030. One of its flagship initiatives is a new Human Resources (HR) strategy, which was adopted on 5 April 2022. One of its objectives is to boost the recruitment, effective employment and career perspectives of staff in the Commission, including of staff with disabilities. The new HR strategy reinforces the Commission’s commitment as an employer to foster diversity and equality, while also ensuring that accessibility and reasonable accommodation are provided for. The HR strategy contains specific actions to promote diversity and inclusion of staff with disabilities in the Commission, and is linked to a more detailed diversity and inclusion action plan.
The Commission welcomes the work of the Ombudsman as part of the EU Framework for the UNCRPD and looks forward to continuing to support the tasks of promotion, protection and monitoring of the UNCRPD carried out by the Framework’s members. As indicated in the Strategy for the Rights of Persons with Disabilities, the Commission aims to lead by example in ensuring the full inclusion of persons with disabilities and calls on other EU institutions, bodies and agencies to do likewise. This includes the Commission’s call on all EU institutions and bodies, agencies and delegations to designate disability coordinators for their institutions and for their disability strategies.
Paragraph 29
PORTUGAL 
In the case of Portugal, at the end of 2019, following the reception of complaints from non-governmental organisations (NGOs) and the related Ombudsman enquiry[footnoteRef:25], Commission services hired an external expert in order to analyse the nature and organisation of institutions for persons with disabilities in Portugal that have received support under the European Regional Development Fund (ERDF), and their compliance with fundamental rights, human rights and fundamental freedoms. The expert carried out visits and interviews in a sample of institutions, as well as desk research, in order to produce a detailed report. The final report was submitted to Commission services in February 2021. The findings of the report suggest that there are gaps and deficiencies in how institutions for persons with disabilities in Portugal currently operate that might put at risk some rights of residents, and that the situation varies significantly between the institutions visited. [25:  	Decision in case 1233/2019/MMO on how the Commission ensures that Member State governments spend 	European Structural and Investment Funds in line with the obligations stemming from the United Nations 	Convention on the Rights of Persons with Disabilities | Decision | European Ombudsman (europa.eu)] 

In June 2021, the report and its findings were shared with the Portuguese Permanent Representative and the relevant national authorities with competence in this matter, with a request to initiate dialogue with the Commission services on the follow-up process of the report. It is to be noted that the follow-up process of the report is currently ongoing and given that the competences in this field remain at national level, require a constant collaboration between Commission services and PT national authorities (particularly the MTSSS - Ministry of Labour, Solidarity and Social Security and the AD&C – National Agency for Development and Cohesion). A summary of the ongoing follow-up process can be found below.
In July and September 2021, Commission services and the Portuguese authorities initiated discussions on the follow-up process of the report through online meetings with the presence of the expert (author of the report). The expert presented the findings of the report and her recommendations. Following this, Commission services urged the Portuguese authorities to consider the immediate development and implementation of an action plan to respond to the gaps and deficiencies identified in the report. Portugal was reminded that whilst the current situation described in the report should immediately be addressed to improve in the short-term the living conditions of residents, Member States are urged to start immediately implementing changes that would allow for a transition from institutional care where independent living is not ensured to community-based care and deinstitutionalisation.
Portugal has stressed its commitment to ensure the rights of persons with disabilities, and informed Commission services of the approval of the National Strategy for Inclusion of persons with Disabilities 2021-2025 (ENIPD 2021-2025)[footnoteRef:26] which it consider relevant to address some of the issues identified in the report, including a dedicated strategic axis focused on the promotion of autonomy and independent living. In addition, following the first meeting in July 2021, the Portuguese Social Security Services (ISS) conducted visits to the sample of institutions visited by the expert to analyse further the situation on the ground and informed Commission services of their proposed courses of action. [26:  	ENIPD 2021-2025: b37d2091-5b15-4ee6-b333-f74477fb268d (inr.pt)] 

Commission services recognised that some of the dispositions under the ENIPD 2021-2025 could be a first step towards responding to the gaps identified in the report, however mentioned that it is unclear which measures focus on responding to the situations concerning persons with disabilities currently residing in institutional care with the goal of deinstitutionalisation. Portugal was urged once more to develop a dedicated Action Plan to respond to the specific findings of the report and ensure a coordinated response, and in the meantime to submit to Commission services their proposed actions.
In addition, the expert has stressed the apparent lack of awareness and understanding amongst the staff and management of the institutions concerning the broader policy context[footnoteRef:27] and the common need of adequate training of the staff focused on a rights-based approach to service provision expressed by all institutions she has visited. In view of this, Commission services requested Portugal’s agreement to collaborate in jointly organising a series of seminars targeted at different stakeholders to disseminate the findings of the report, which would be an opportunity to raise awareness on the rights of persons with disabilities, particularly those still residing in institutional care. [27:  	E.g. UN Convention on the Rights of Persons with Disabilities (UNCRPD), EU Strategy of the rights of 	persons with disabilities 2021-2030, etc] 

The next steps planned by Commission services in the follow-up process of the report include the organisation of the online seminars mentioned above, the review of a second report produced by the expert with an enlarged sample of institutions visited, and a third follow-up meeting with the Portuguese authorities to determine the state of play (progress) of the actions Portugal has proposed to take to respond to the first report.
HUNGARY
During the planning of the 2014-2020 EU funded programmes of Hungary, the Commission agreed to an ambitious commitment: 10,000 non-institutional capacities by 2023, an adequate financial allocation and reference to relevant international guidance. During the implementation of the 2014-2020 EU funded programmes in Hungary, the Commission has been monitoring the de-institutionalisation process very closely and has been in regular consultation with various stakeholders on that matter. The European Structural and Investment Funds assistance has been implemented under shared management. The Commission was in close contact with the Hungarian authorities on the planned calls for proposals, and, based on complaints from NGOs, the Commission requested the Hungarian authorities to revise calls for proposals from 2020 onwards.
When the UN Committee on the Rights of Persons with Disabilities published its report on Hungary on 16 April 2020, the Commission immediately requested the Hungarian authorities not to make further commitments under the ongoing call for proposals and not to launch a new call for proposals as long as compliance with the UN Convention was not properly discussed and agreed. Since then, the Commission and Hungary are in ongoing discussions about how to improve the call for proposals. Hungary had consulted the Commission several times on the call 2.2.5 under priority 2 of the Human Resources Development Operational Programme (HRDOP). Following the latest check and assessment of the draft call for proposals put forward by Hungary (July 2022), two other calls are being planned in the HRDOP Annual Development Plan (EFOP 2.2.25-22 ‘Housing and services for community based living’ and EFOP 2.2.26 ‘Personal Assistance Services’) but these have not been yet sent to the Commission for consultation. The Commission has pointed out that national authorities have to prepare calls fully compliant with UNCRPD. The programme will certainly not reach the agreed objective, given the remaining time.
Paragraph 30
PORTUGAL
In the case of Portugal, the Partnership Agreement 2014-2020 included as one of the objectives of its investment priorities under thematic objective 9 (social inclusion), to “increase the quality and diversify the provision of health and social services and responses promoting access according to the specific needs of the following groups: persons with disabilities, elderly people and their families, children and young people at risk and their families, as well as children with early intervention needs…”. This included amongst other examples of actions, models for supporting independent living for persons with disabilities (MAVI). The “MAVI” programme[footnoteRef:28] has several pilot projects focusing on the provision of personal assistance co-financed by the European Social Fund (ESF). Last year, EUR 1 139 844 of the ESF has been approved to support 883 individualised plans for assistance. According to the recent evaluation of the MAVI, 72% of participants consider personal assistance essential and life-changing. The results of the evaluation identified an increase in quality of life (78% of respondents), promotion of autonomy (73%), less dependency on the family (65%), improvement of health conditions (61%) and an improvement of accessibility. They also pointed out a need for more evaluation hours, more personal assistance coverage during holidays and weekends among others. In addition, the Commission sent a letter in October 2017 inviting Member States to ensure that ERDF investments in public buildings exclude long-stay residential institutions across all thematic objectives and to focus these investments instead on community-based care. [28:  	Pilot projects MAVI - INR, I.P] 

For the 2021-2027 programming period, this Commission policy line is maintained in the negotiations with Portugal on the Partnership Agreement and Programmes. Transition from institutional to community and family-based services is part of the new Common Provisions Regulation (CPR) No 2021/1060[footnoteRef:29]. Some of the horizontal enabling conditions under cohesion policy are of particular relevance, and require a national framework to be in place, i.e. to ensure the implementation of the UNCRPD and of the EU Charter of Fundamental Rights in line with specific criteria, including monitoring mechanisms. [29:  	These are prerequisites to ensure that the necessary conditions for the effective and efficient use of ESI 	Funds are met] 

Promoting the rights of persons with disabilities to live independently and to be included in the community remains a priority for the Cohesion Policy funds. During the ongoing informal negotiations on the 2021-2027 Partnership Agreement, Portugal was specifically requested to ensure that investments will not contribute to any form of segregation and will respect the principle of deinstitutionalisation. Any planned support towards independent living of persons with disabilities and deinstitutionalisation should draw on the experience of the 2014-2020 period and be in full compliance with the UNCRPD, EU Charter of Fundamental Rights, and the European Strategy for the rights of persons with disabilities 2021- 2030. Given this, Portugal is requested to invest in alternative options to institutional care, particularly for persons with disabilities, elderly and children, focusing instead on investments that support community-based care and promote independent living in the community.
HUNGARY
The negotiations of the 2021-27 programmes with Hungary are still ongoing, including the support for de-institutionalisation. The Commission is urging Hungary to consider some investments in this area in particular to reinforce and to develop new community based services.
During the 2021-2027 period the Commission will continue to approve, monitor and audit Cohesion programmes, to ensure compliance with the agreed priorities, the implementing rules and sound financial management principle for spending EU funds. Under the shared management mode, Member States’ designated authorities will continue to have the main responsibility for selecting and monitoring individual projects, and they enjoy discretion in setting up and selecting the operations and funding projects, including related to persons with disabilities.
In the area of disability in particular, the Commission continues to pay attention to the promotion of independent living in line with the new Strategy for the Rights of Persons with Disabilities 2021-2030. Notably, the strategy reaffirms that persons with disabilities, old and young, have an equal right to live independently and be included in the community, with choices equal to others about their place of residence and with whom and how they live. It recognises that developing independent living and reinforcing community-based services requires reinforced action by the Member States and the Commission will support national, regional and local authorities in their efforts for deinstitutionalisation and independent living, including through the 2021-2027 shared management funds. The Commission will issue, by 2023, a guidance recommending to Member States improvements on independent living and inclusion in the community.
Paragraph 41
As regards the use of languages when communicating with the public, the Commission bases itself on the requirements laid down in the Treaties and in Regulation No 1 from 1958. The Commission, like other European institutions, uses all official and working languages in its programmes and during its work. In that regard, citizens can always contact the Commission in one of the official and working languages of their choice and will receive a reply in the same language. In addition, all legally binding documents and documents of general application are published in the 24 official and working languages. For other documents, as well as for information on Commission websites, the respect for linguistic diversity has in some cases to be reconciled with administrative and budgetary constraints. In order to extend the language coverage of such documents and websites, the Commission makes increased use of its own machine translation system, eTranslation.
The Commission would also like to point out that in 2021, it revised and brought up to date the information available on its websites, describing how it uses the 24 official and working languages in various situations. The Commission takes the view that while the recommendations of the Ombudsman may be useful as a practical tool for guiding EU institutions on the use of languages, the adoption of such guidelines falls outside the Ombudsman’s task as laid down in the Treaties, which is to address issues of maladministration.
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