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on a European Withholding Tax framework
1.	Rapporteur: Pedro MARQUES (S&D / PT)
2.	Reference number: 2021/2097 (INI) / A9-0011/2022 / P9_TA PROV(2022)0075
3.	Date of adoption of the resolution: 10 March 2022
4.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5.	Brief analysis/assessment of the resolution and requests made in it:
The resolution makes the following requests:
a) A legislative proposal for an EU-wide withholding tax and the establishment of a common and standardised withholding tax framework.
b) A common and standardised EU procedure for refunds of withholding tax for all Member States, coupled with active investments in digitisation of tax administrations.
c) The implementation of recommendations in the context of the European Semester and the assessment of the national recovery and resilience plans regarding aggressive tax planning.
d) A legislative proposal that enhances coordinated defensive measures against listed countries.
e) Conclusion of the revision of the Interests and Royalties Directive and inclusion of an effective minimum tax rate for royalties and interest.
f) Adoption of an effective minimum tax rate for dividend payments.
g) Extension of the scope of the mandatory exchange of information to dividend arbitrage schemes.
h) Measures to enhance cooperation and mutual assistance between tax authorities, financial market supervisory authorities and law enforcement authorities regarding the detection and prosecution of withholding tax reclaim schemes.
i) Appropriate measures to prevent intermediaries from facilitating tax abuse and tax avoidance and evaluation of Directive (EU) 2018/822 (DAC6).
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
On withholding tax relief procedures, taxation-based obstacles to cross-border investment, tax fraud, dividend arbitrage schemes, dividend payments, exchange of information between tax administrations, (paragraphs 1, 2, 18, 19, 24, 26, 27, 30, 31, 32, 33, 34, 36 and 38)
The Commission is currently working on a proposal aiming to avoid double taxation and to fight against tax fraud related to withholding tax (WHT) procedures. The stakeholders within scope of this initiative are primarily cross-border portfolio investors, in particular natural persons investing cross-border within the EU.
The deficiencies of cross-border WHT procedures are a long-standing issue. These procedures have proved to be lengthy, resource-intensive and costly for both investors and tax administrations due to the difficulties for tax administrations to properly assess the entitlement to reduced withholding tax rates and the lack of digitalized procedures. Moreover, they have been abused. Despite the actions already undertaken both at national and European level, the issue persists. This is a key reason as to why the Action Plan for fair and simple taxation supporting the recovery strategy[footnoteRef:1] and the New Action Plan for a capital markets union for people and businesses[footnoteRef:2] proposed to explore both legislative and non-legislative initiatives to lower compliance costs for cross-border investors and prevent tax abuse. [1: 	https://ec.europa.eu/taxation_customs/system/files/2020-07/2020_tax_package_tax_action_plan_en.pdf]  [2: 	https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:590:FIN] 

Any solution sought to this problem must be able to achieve the twofold objective of improving the prevention of tax abuse and making WHT procedures more efficient: swifter, less burdensome and less costly for both taxpayers and tax administrations.
Solutions could range from improving existing systems to setting up an EU-wide standardized regime (relief at source at EU level or common refund procedures) and could be coupled with an enhanced administrative cooperation framework to improve exchange of information between tax administrations. Greater digitalisation and transparency will be guiding principles of the initiative.
On the state of play of the initiative, the Commission services are working on gathering input and seeking contributions from a variety of stakeholders, including through expert group meetings with Member State representatives.
A public consultation was launched on 1 April 2022 and will run until 26 June 2022[footnoteRef:3]. [3: 	https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/13031-Withholding-taxes-new-EU-	system-to-avoid-double-taxation/public-consultation_en] 

The feedback gathered by the Commission services will feed into the assessment of the various policy options and design of the proposal.
On an EU-wide withholding tax and the establishment of a common and standardised withholding tax framework (paragraphs 6, 7, and 11)
The Commission recalls that Member States already operate anti-tax avoidance rules (e.g. interest limitation rules) to reduce profit shifting towards low-taxed third countries. The Commission also recalls that, for several years, the EU has sought to address, in a horizontal manner, the possible risk of unfair or double non-taxation of outbound payments, which is a critical concern in the area of aggressive tax planning. The Commission has highlighted these concerns as they relate to domestic WHT regimes in repeated country-specific recommendations within the European Semester and worked with Member States to introduce commitments to address such related risks in Recovery and Resilience Plans where these risks were most acute.	
On the revision of the Interests and Royalties Directive, and the proposed inclusion of an effective minimum tax rate for royalties and interest, (paragraphs 7, 10 and 12)
The Commission shares the view expressed by the Parliament on the need to swiftly resume and conclude the recast of the Interest and Royalty Directive, pending in the Council since 2011. The Commission hopes that an incoming Council Presidency will revamp the procedure and that Member States adopt the proposal. As the OECD (Organisation for Economic Co-operation and Development) Model Rules for Pillar 2 do not include rules on minimum effective taxation for interest and royalty payments, it would not be appropriate to include the condition for minimum effective taxation of such payments in the proposal for a directive implementing the OECD Model Rules of Pillar 2 in the EU[footnoteRef:4], but it is rather more suitable to include this condition in the recast of the Interests and Royalties Directive as a requirement linked to the Member State of the recipient. [4:  	COM(2021) 823 final] 

On the proposal of an appropriate solution to achieve an effective minimum tax rate for dividend payments (paragraph 13)
The Commission notes that dividend payments consist of income that is subject to taxation, usually in the form of corporate income tax, in the source state, except when a source state does not yield tax on corporate profits. For that reason, dividend payments have been by large excluded from the scope of minimum effective taxation in the OECD Model Rules for Pillar 2. As such, a lack of an effective minimum tax rate on dividend payments to shareholders is not seen as an issue for Pillar 2 as the minimum effective taxation of profits is ensured at the company, rather than the shareholder, level.
On coordinated defensive measures against listed jurisdictions and the inclusion of the Multilateral Instrument standards in the reform of the EU list of non-cooperative tax jurisdictions (paragraphs 5 and 15)
The Commission recalls that withholding taxes are one of the defensive measures that Member States agreed to implement vis-à-vis non-cooperative jurisdictions. A few Member States have put such a measure in place and apply it to listed jurisdictions. The Commission underlines that withholding taxes can have a strong dissuasive effect to conducting business with companies resident in listed jurisdictions, to the extent that such measures are designed by setting a sufficiently high rate.
The Commission is of the view that effective and coordinated defensive measures, both at EU and Member State level, are the most powerful tool for ensuring the compliance of jurisdictions with tax good governance standards. In 2022, the Commission will assist Member States in analysing the effectiveness of the domestic measures introduced so far. On the basis of this analysis, the Commission will consider additional initiatives, including tabling a legislative proposal, as announced in the Communication on Tax Good Governance in the EU and beyond[footnoteRef:5]. In doing so, the Commission will also take into account the impact of Pillar 2, as necessary. [5:  	COM(2020) 313 final] 

The Commission agrees on the importance of finalising the ratification of the Multilateral Instrument (MLI) to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting. The Commission recalls in particular that the MLI was agreed to introduce swiftly and effectively anti-abuse rules in double tax treaties as one of the minimum standards for preventing base erosion and profit shifting (BEPS). To ensure a level playing field with third-country jurisdictions, the Commission will reflect on ways for including the ratification of the MLI as a criterion under the listing process once all Member States have ratified it.
On the implementation of recommendations in the context of the European Semester and the assessment of the national recovery and resilience plans regarding aggressive tax planning (paragraphs 8 and 9)
Several Member States have included tax reforms related to their specific country-specific recommendations (CSRs) on aggressive tax planning in their national Recovery and Resilience plans. Among other, these reforms focus on preventative measures to limit opportunities for aggressive tax planning and, in particular, double non-taxation by means of outbound payments of interest, dividends and royalties.
The Commission assessed all recovery and resilience plans based on the criteria set out in the RRF Regulation[footnoteRef:6]. The Commission's analysis considered, in particular, whether the reforms contained in Member States’ plans contribute to effectively addressing challenges identified in the European Semester. [6: 	Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 establishing 	the Recovery and Resilience Facility http://data.europa.eu/eli/reg/2021/241/oj ] 

Several measures, once implemented, will represent a step in the right direction in the fight against aggressive tax planning. In this regard, the Commission will continue to monitor the progress towards the implementation of the relevant milestones and targets. This will be part of the Commission’s assessment of a given payment request, as well as part of the continued informal dialogue with the Member States throughout the implementation period of the RRF.
On the impact that cum-ex revelations have had on market integrity and investor confidence (paragraphs 20 and 21)
The Commission has carefully assessed the conclusions of the European Securities and Markets Authority (ESMA) with regard to the cum-ex tax schemes examined in its comprehensive Report on Cum/Ex, Cum/Cum and withholding tax reclaim schemes. In the report ESMA notes that these schemes do not seem to involve breaches of the market abuse regime, but rather likely amount to tax fraud, which the Commission took due note of. Therefore, market integrity, as safeguarded by the market abuse framework, does not appear to have been directly affected. Nevertheless, the Commission recognizes the importance of facilitating the exchange of information between financial market supervisory authorities and tax authorities to reduce the risks of tax fraud, and will reflect on what action can be taken to improve cooperation between those authorities.
On appropriate measures to prevent intermediaries from facilitating tax abuse and tax avoidance and evaluation of DAC6 (paragraph 25)
Directive 2018/822/EU[footnoteRef:7] on mandatory automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements (DAC6) provides in Article 27(1) that the directive as a whole (Directive 2011/16[footnoteRef:8] as amended) should be subject to evaluation every five years. The latest evaluation took place in 2019[footnoteRef:9] and it follows that the next evaluation should be carried out by the Commission in 2024. [7: 	Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory 	automatic exchange of information in the field of taxation in relation to reportable cross-border 	arrangements, OJ L 139, 5.6.2018, p. 1.]  [8: 	Council Directive 2011/16/EU of 15 February 2011 on administrative cooperation in the field of taxation 	and repealing Directive 77/799/EEC, OJ L 64, 11.3.2011, p. 1.]  [9:  	SWD(2019) 327 final.] 



In addition, and specifically concerning DAC6, the content of Annex IV of the directive, which contains definitions of the hallmarks[footnoteRef:10], shall be evaluated by the Commission every two years followed by a report to the Council. The report shall, where appropriate, be accompanied by a legislative proposal. Based on this provision an evaluation should be done by the Commission in 2023[footnoteRef:11]. For the purposes of this evaluation the Commission will conduct extensive consultations with Member States and other stakeholders. [10:  	The term “hallmark” is defined in Article 1 of the Directive as “a characteristic or feature of a cross-border 	arrangement that presents an indication of a potential risk of tax avoidance”.]  [11:  	Based on Directive 2018/822 the evaluation should be carried out in 2022, but due to the deferral of the 	exchanges that was decided with the adoption of Directive 2020/876 (OJ L 204, 26.6.2020, p. 46) the 	evaluation is deferred to 2023.] 

The evaluation of the hallmarks, in particular, will identify areas where these could be amended or where further hallmarks could be added to take into account recent developments or to remove potential loopholes that could have been discovered when applying the national provisions based on the directive.
On a separate basis, the Commission is looking into the role of enablers and how the creation of tax schemes that lead to tax fraud, evasion, or avoidance could be prevented ex ante.
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