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rule of law and the consequences of the ECJ ruling
1.	Resolution tabled pursuant to Rules 132(2) of the European Parliament's Rules of procedure
[bookmark: _GoBack]2.	Reference number: 2022/2535 (RSP) / B9-0134/2022 / P9_TA PROV(2022)0074
3.	Date of adoption of the resolution: 10 March 2022
4.	Competent Parliamentary Committee: N/A
5.	Brief analysis/assessment of the resolution and requests made in it:
On Thursday 10 March 2022 the European Parliament adopted a non-legislative resolution by 478 votes to 155 and 29 abstentions.
The Members of the European Parliament welcomed the European Court of Justice’s judgement on 16 February 2022 dismissing the actions by Hungary and Poland for the annulment of Regulation (EU, Euratom) 2020/2092 on a general regime of conditionality for the protection of the Union budget (“Regulation”), as well as the Court’s conclusions that the Regulation is in line with EU law and its powers as regards rule of law.
The resolution stresses that it is “high time” for the Commission to fulfil its duties as the guardian of the EU Treaties and react to the ongoing violations of the principles of the rule of law in some EU member states, which pose a danger to the European Union’s financial interests. It also stresses that the regulation is directly applicable since 1 January 2021 and not subject to the adoption of any guidelines or additional interpretation.
In addition, in paragraph 3, it stresses that inaction towards oligarchic structures weakens the entire European Union, and underlines that taxpayers’ money needs to be protected against those who undermine the EU’s values.
In paragraph 8, the resolution underlines that the deteriorating situation as regards the rule of law in some Member States necessitates a constructive dialogue about the further evolution of the EU’s rule of law toolbox.
Finally, the resolution notes that, in October 2021, the European Parliament launched an action against the Commission for its failure to apply the regulation and that the general regime of conditionality should be applied to both the European Union budget and to the funds of the NextGenerationEU package
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The Commission welcomes the Court of Justice of the European Union (ECJ) judgments of 16 February 2022, by which the ECJ dismissed the actions lodged by Poland and Hungary for the annulment of Regulation 2020/2092 (EU, Euratom) on a general regime of conditionality for the protection of the Union budget. The judgments confirm the validity of the regulation (paragraph 1).
The Commission has been taking action since the entry into force of the regulation in January 2021. In particular, the Commission has been monitoring the situation in all the Member States thoroughly to assess whether the conditions to apply the regulation were fulfilled. The screening of the situation as regards possible breaches of the principles of the rule of law that could be relevant under the regulation across Member States is part of the Commission’s ongoing work to enforce the regulation. In November 2021, administrative letters were sent to two Member States in accordance with Article 6(4) of the regulation. The information provided is feeding into the Commission’s assessment of possible next steps, including on whether the conditions to send Member States a notification under the regulation are fulfilled. On 27 April the Commission sent a written notification to Hungary under the Conditionality Regulation. The Commission will inform the European Parliament without delay of any other written notifications under the regulation (paragraph 2).
The Commission considers the adoption of guidelines important to ensure certainty and predictability about the application of the regulation. On 2 March this year and based on the judgements of the European Court of Justice of 16 February 2022, the Commission published a set of guidelines (now available in all the official EU languages) which, explain in detail how the Commission applies the regulation, and in particular: 
· the conditions to adopt measures, including what the relevant breaches of the principles of the rule of law could be and how it is assessed whether these breaches affect or risk affecting the EU financial interests in a sufficiently direct way;
· the complementarity between the regulation and other legal instruments for the protection EU budget, including the Directive on the fight against fraud to the Union’s financial interest by means of criminal law (PIF Directive) and the European Public Prosecutor’s Office (‘EPPO’), the EU financial rules and the sector-specific rules. These include the rules for funds under shared management (e.g. cohesion policy, Common Agricultural Policy) and for the Recovery and Resilience Facility at the heart of NextGenerationEU;
· the need for the proposed measures to be proportionate, suitable and necessary to address the issues at hand;
· the procedural steps to be followed before measures are proposed, including the sources of information that the Commission consults, the role of complaints, the possible contacts with the Member States prior to sending written notifications, and the procedures to adopt and to lift measures;
· the way to ensure that the rights of the final recipients or beneficiaries of EU funding are protected, as EU countries should continue to make payments under EU programmes or funds under all circumstances.
The guidelines have been prepared through a comprehensive process, including consultations with the European Parliament and EU Member States. The guidelines take into account the judgments of 16 February 2022 by which the European Court of Justice confirmed the validity of the Conditionality Regulation (paragraphs 2, 4 and 10).
The Commission takes note that following the Parliament’s withdrawal of its action, the European Court of Justice has closed case C-657/21 relating to the alleged failure to act of the Commission under the conditionality Regulation (paragraph 5).
The Commission fully agrees with the European Parliament on the benefit of a continued constructive dialogue on the Union’s rule of law toolbox. This Commission launched the annual Rule of Law Report in 2020 as a new preventive instrument for the continuous monitoring of the rule of law situation across the Union’s 27 Member States. Two reports have been issued so far and the third report is under preparation, to detect challenges at an early stage and prevent them from emerging or deepening. As announced by President von der Leyen in the State of the Union address, as of 2022, future reports will include specific recommendations to the Member States. Moreover, the Commission continues to support the Council of the European Union in the ongoing proceedings under Article 7(1) of the Treaty on European Union and has also initiated a number of infringement proceedings regarding specific breaches of EU law touching upon essential aspects of the rule of law, such as judicial independence (paragraph 8).
The Parliament is an essential partner throughout the implementation of the regulation. The Commission will ensure that the European Parliament is kept duly informed, as required by the regulation. First, the Commission will inform the European Parliament each time it sends a written notification to a Member State, as well as on any appropriate measures proposed, adopted or lifted by the Council. Second, the Parliament has the possibility to invite the Commission to a formal structured dialogue, once the Commission has sent a written notification to a Member State. The Commission is committed to participate actively in such dialogues. As required by the regulation, the Commission will also report to the European Parliament on the application and effectiveness of the Regulation by 12 January 2024. The letters requesting information in accordance with Article 6(4) are technical and administrative in nature. The regulation does not require that they should be published. These letters and the replies from the Member States concerned constitute a bilateral process between the Commission and each of the Member States concerned. The letters form part of the Commission's activity to gather information necessary for its assessment under the Regulation. However, as required by the regulation, the Commission informs the European Parliament and the Council without delay of any written notification and its contents (paragraph 9).
A key principle in the application of the regulation is that the final recipients and beneficiaries of EU funding should not be affected by measures taken under the regulation. The Member State concerned by measures proposed under the regulation should continue to make any payments due to these recipients or beneficiaries. If the Member State concerned refuses to honour their obligations, the beneficiaries or final recipients concerned should first turn to the competent national authorities. If this is not possible or does not lead to the expected outcome, they can inform the Commission. The guidelines explain in detail how the rights of the final recipients and beneficiaries of EU funding will be protected (point 6 of the guidelines) (paragraph 10).
It is worth recalling that the regulation applies to all EU funds. With particular regard to the Recovery and Resilience Facility, Article 8 of Regulation (EU) 2021/241 (‘RRF Regulation’) provides that the RRF shall be implemented in accordance with Regulation (2020/2092) on a general regime of conditionality. The ECJ also clarified that the regulation can also relate to breaches of the principles of the rule of law affecting the collection of the Union’s own resources.
Under the RRF Regulation and the financing and loan agreements signed pursuant to it, the Commission has the right to reduce proportionately the support and to recover any amount due to the Union budget in cases of fraud, corruption, conflict of interests affecting the interests of the Union that have not been corrected by the Member States. In addition, a number of recovery and resilience plans include measures directly linked to rule of law issues, whose satisfactory fulfilment is necessary for the release of payments under the RRF.
The Common Provisions Regulation requires that Member States fulfil certain enabling conditions throughout the programming period. If a Member State does not fulfil an enabling condition, the Commission shall not reimburse the expenditure related to operations linked to the concerned specific objective(s), with the exception of those expenditures that contribute to the fulfilment of the corresponding enabling condition. In this context, it is important to note that Member States are required to have in place effective mechanisms to ensure compliance with the Charter of Fundamental Rights of the European Union. In addition, the Commission shall apply financial corrections in case Member States declare expenditure for operations which do not comply with applicable law, including the Charter.
Finally, the Commission’s proposal of 16 May 2022[footnoteRef:1] for a targeted revision of the Financial Regulation invites the co-legislators to enhance the protection of the EU budget against irregularities, fraud, corruption and conflicts of interest, by extending the Early Detection and Exclusion System to expenditures managed by Member States under shared management, developing the digitalisation of controls and audits and improving the quality and interoperability of the data on recipients of EU funding (paragraph 11). [1:  	COM(2022) 223 final] 
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