
Follow-up to the European Parliament non-legislative resolution on MFF 2021-2027: fight against oligarch structures, protection of EU funds from fraud and conflict of interest

1. Rapporteur: Petri SARVAMAA (EPP / FI) 

2. Reference number: 2020/2126 (INI) / A9-0039/2022 / T9-0100/2022 

3. Date of adoption of the resolution: 24 March 2021 

4. Competent Parliamentary Committee: Committee on Budgetary Control (CONT) 

5. Brief analysis/assessment of the resolution and requests made in it: 
The European Parliament adopted by 409 votes to 61, with 42 abstentions, a resolution on the Multiannual Financial Framework (MFF) 2021-2027: fight against oligarch structures, protection of EU funds from fraud and conflict of interest. 
This resolution highlights the risk of fraud and conflict of interest arising from the increasing presence of oligarchic structures in the EU over the years. The analysis is conducted in the context of the Multiannual Financial Framework (MFF) for 2021-2027 and the need to better protect its funds so that they can provide more effective results. 
The European Parliament urges the Commission to make the use of the ARACHNE system by the Member States mandatory in order to achieve more transparency on the beneficiaries of the Common Agricultural Policy (CAP) funds. In addition, it also urges the Commission to introduce the mandatory use of the Early Detection and Exclusion System for CAP funds in an effort to enhance transparency on the use of taxpayers’ money. In this regard, it reiterates a call for the Member States to implement a single tool to store and access data on the direct or indirect beneficiaries of EU funding. 
In paragraphs 6 and 16, the European Parliament emphasises the clear link between respecting the rule of law and the sound implementation of CAP funds and urges the Commission to be extra vigilant on rule of law matters with regard to EU funds. The European Parliament deplored the fact that since 1 January 2021, the Commission has been unable to take any appropriate action to apply the Conditionality Regulation. The resolution repeated Parliament’s position that the Conditionality Regulation must be applied without exception as of 1 January 2021. The Parliament also noted that under the Regulation establishing the Recovery and Resilience Facility (RRF), Member States must ensure the effective prevention, detection and correction of conflicts of interest, corruption and fraud, as well as transparency in the disbursement of funds. 
The resolution emphasises the importance of full transparency in the decision-making process as a measure to prevent conflicts of interest. 
6. Response to requests and overview of action taken, or intended to be taken, by the Commission: 
Oligarch structures 
The monitoring of Member States’ efforts to prevent and fight corruption in the context of the Commission’s annual Rule of Law Report continued in the 2022 edition of the report. For the first time, the 2022 Rule of Law Report also includes specific recommendations to the 
Member States to help them in addressing challenges and better prevent systemic rule of law issues from emerging or deepening (paragraph 6). 
Fraud and conflict of interest in the current legal framework 
Directive (EU) 2017/1371 on the fight against fraud to the Union’s financial interests by means of criminal law (PIF Directive) sets out minimum rules concerning the definition of criminal offences and sanctions in the area of the protection of the Union’s financial interests. These rules seek to protect the EU’s financial interests by harmonising the definitions, sanctions, and limitation periods of certain criminal offences affecting those interests. These criminal offences are: (i) fraud, including cross-border value added tax (VAT) fraud involving total damage of at least EUR 10 million; (ii) corruption; (iii) money laundering; and (iv) misappropriation. This instrument also determines the scope of investigations and prosecutions by the European Public Prosecutor’s Office (EPPO), because the EPPO Regulation defines the EPPO’s material competence by reference to the PIF Directive, as implemented by national law. The PIF Directive also facilitates the recovery of misused EU funds by means of criminal law (paragraph 7). 
The Commission takes note of the European Parliament’s request to strengthen the provisions on conflicts of interest and in particular as regards the preparation of the budget in order to allow for a more precise identification of the categories of public officials who are in a position to influence the financial flows of the EU budget and to prevent such conflicts from arising. 
Non-respect of EU rules on conflict of interests, and in particular Article 61 of the Financial Regulation, which is applicable to all management modes of the Union’s budget, by a person involved in the implementation of the EU budget, is a serious irregularity. Whenever the Commission is made aware or finds situations, which could amount to a conflict of interests under the Financial Regulation, it acts to protect the EU budget. Moreover, the Commission has zero tolerance for fraud and acts whenever it learns about possible fraud cases. The Commission has the power to interrupt or suspend payments to recipients or to Member States, impose financial corrections and recover EU funds unduly paid. The Commission also reports on measures taken by the Member States to address conflict of interests in the annual Rule of Law report (paragraph 9). 
The EU Financial Regulation is used by the EU Institutions and not by the Member States that follow their own national legislation based on Public Procurement Directive 2014/24/EU, which does not contain any definition on professional conflicting interests. Therefore, adding such a definition would not ensure a uniform interpretation in all Member States. As regards the EU Financial Regulation (FR) applied for the procurement conducted by the EU Institutions, the Commission included such a definition (together with some other modifications enhancing the existing provisions) in its proposal for the recast of the current Financial Regulation (paragraph 10). 
Main challenges in cohesion and agriculture 
As regards the call to establish a capping of CAP funds received by individual beneficiaries, to note that in its 2018 CAP reform proposal, the Commission set a capping covering all direct payments in the first Pillar. This proposal was amended by the co-legislators (including the European Parliament) to make capping voluntary for the Member States and limited to only one of the direct payment interventions of the BISS (Basic Income Support for Sustainability). Do further note that a range of CAP interventions are paying/compensating for a service provided (such as an environmental service with eco-schemes or management commitments or an investment) that will serve objectives set at EU level (paragraph 27). 

As regards EU funds, applicable rules require the setting-up of a robust control framework to prevent, detect and correct irregularities. Measures to prevent and detect fraud and corruption are manifold. They include the awareness of the staff in charge of financial aspects, data collection and analysis, adjustment of controls, and coordination between Commission services and the European Anti-Fraud Office (OLAF) and the EPPO. As regards whistleblowing, the Commission is monitoring the implementation of Directive (EU) 2019/1937 and taking all necessary measures to ensure its full and correct transposition and application, including by launching infringement procedures, where necessary. The Commission continuously monitors the national management and control systems established for the implementation of EU funds (paragraph 30). 
Other areas of concern 
The fight against corruption is a top priority for the EU. Corruption is a major security and governance threat with a direct impact on EU citizens. The 2021 Europol threat assessments show that corruption is a feature of most, if not all, criminal activities in the EU and that almost 60% of criminal groups engage in corruption1. 
1 https://www.europol.europa.eu/cms/sites/default/files/documents/socta2021_1.pdf 
The Commission has a comprehensive and integrated approach on corruption and security. The fight against corruption is also a key priority under the EU Security Union Strategy (2020-2025) and the Commission’s new EU Strategy to tackle Organised Crime adopted in April 2021. The Strategy has a dedicated section as well as actions on corruption as enabler of organised crime. In this context, a stronger focus is put on the link between corruption and organised crime in the future. In order to effectively support criminal investigations through the exchange of data, it is crucial to have an overview and understanding of the risks and threats caused by corruption before they materialise into corruption-related crimes. 
The Commission also notes that the EPPO is competent to investigate and prosecute corruption that damages or is likely to damage the Union’s financial interests as well as offences regarding participation in a criminal organisation as defined in Framework Decision 2008/841/JHA, as implemented in national law, if the focus of the criminal activity of such a criminal organisation is to commit any of the criminal offences affecting the Union’s financial interests provided for in the ‘PIF Directive’ (paragraph 32). 
The Rule of Law Report is aimed at preventing challenges from emerging or deepening and serves as basis for dialogue and to create joint awareness of rule of law issues across the Union. The first, second and third annual Rule of Law Reports, adopted by the Commission in September 2020 and July 2021 respectively, have covered significant developments as regards the rule of law, including the fight against corruption, in all Member States. The Commission published the third Rule of Law Report in July 2022, which will for the first time includes specific recommendations to the Member States on matters covered by the report, including the fight against corruption. The Commission stands ready to support Member States to design and implement mechanisms to fight corruption and money-laundering, and to have proper safeguards for public prosecutions (paragraphs 34 and 36). 
Available remedies and prevention in the current state of play 
The Commission shares the European Parliament’s appreciation of the EPPO criminal investigations and prosecutions, which will ensure a stronger protection of the Union’s budget and are already achieving remarkable results. Like the European Parliament, the Commission encourages the Member States that do not participate in the EPPO to join the enhanced cooperation as soon as possible. 

In September 2021, the Commission adopted the first transposition report of the “PIF Directive”, (COM (2021) 536 final, 6.9.2021). 
As mentioned, the PIF Directive harmonises the definitions and sanctions of criminal offences affecting the Union’s financial interests, namely fraud (including cross-border VAT fraud, when the total damage is at least EUR 10 million), corruption, money laundering and misappropriation. 
The Commission agrees that the proper transposition of the PIF Directive is essential to ensure the effectiveness of the EPPO’s activities. All the Member States have by now notified complete transposition of the directive. However, the first implementation report shows that its transposition still needs to be improved, notably to ensure: 
 the consistent transposition of the definitions of criminal offences; and 
 the liability of – and sanctions for – legal persons and natural persons. 

Following the adoption of the transposition report, the Commission has so far opened infringement proceedings against 17 Member States, with potentially more to follow. These deficiencies potentially undermine the protection of the Union’s financial interests and the activities of the EPPO. 
Moreover, the Commission is currently preparing the second transposition report on the PIF Directive. This report aims to assess whether the threshold of EUR 10 million for cross-border VAT fraud is appropriate, whether the directive effectively addresses procurement fraud, and whether its provisions relating to limitation periods are sufficiently effective. 
In accordance with the Regulation on the establishment of the EPPO2, the competent national authorities are indeed required to actively assist and support the investigations and prosecutions of the EPPO and should cooperate with it in accordance with the rules of the Regulation and with the principle of sincere cooperation (paragraph 38). The Member States that do not participate in the EPPO should also cooperate with it in accordance with the principle of sincere cooperation. 
2 Council Regulation (EU) 2017/1939 of 12 October 2017 implementing enhanced cooperation on the establishment of the European Public Prosecutor’s Office (‘the EPPO’). 
The Commission also commends the invaluable work carried out by EU bodies and agencies in combating financial crimes, notably the EPPO and Europol. The Commission notes that also the European Union Agency for Criminal Justice Cooperation (Eurojust), plays a key role in this context, as a unique hub to connect more than 80 criminal jurisdictions. Eurojust provides support to European and non-European countries by coordinating investigations and prosecutions. To this end, the Commission is committed to providing adequate resources to the agency. 
The Commission is also committed to ensuring that the EPPO is sufficiently equipped to perform its crucial tasks and is grateful to the European Parliament for its unrelenting support. For 2022, the EPPO’s budget amount to approximately EUR 57 million, which is more than EUR 10 million higher than the original amount envisaged for 2022. This allowed the EPPO to hire the needed staff (paragraph 40). 
In the framework of the targeted revision of the Financial Regulation, the Commission is proposing to extend the scope of the Early Detection and Exclusion System (EDES) to beneficiaries under shared management with a proportionate and targeted approach: the Commission will be able to act on the most serious exclusion grounds. The objective is also to render the use of the EDES Database compulsory for Member States so that the exclusion  

decisions taken at EU level are enforced on the ground, in the Member States, in the context of shared management, i.e. by not selecting candidates subject to an exclusion decision. 
The Commission recalls that it has put forward proposals to improve the collection and interoperability of data on recipients of EU funding where the budget is implemented under shared management and under the Recovery and Resilience Fund (RRF). Important progress was made and Member States must now collect and store data on the recipients of EU funding and their beneficial owners. Contrary to the Commission’s proposal, the adopted legislation does not make obligatory the use of the single data-mining and risk-scoring tool to be provided by the Commission. The Commission will keep doing its utmost to encourage Member States to voluntarily use this data-mining tool. 
The Commission proposed to use the revision of the Financial Regulation, as the overarching regulation for the implementation and control of the EU budget, as another opportunity to enhance the protection of the EU budget against irregularities, fraud, corruption and conflicts of interest, by improving the collection and interoperability of recipients’ data and by developing the digitalisation of controls and audits including through the use of the single data-mining and risk-scoring tool (paragraph 42). 
The Commission recalls that it has been taking action since the entry into force of Regulation (EU, Euratom) No 2020/2092 (the ‘Conditionality Regulation’) in January 2021. The Commission has been monitoring the situation in all Member States thoroughly to assess whether the conditions to apply the Regulation were fulfilled. 
As part of the on-going enforcement of the Conditionality Regulation, the Commission sent a written notification to Hungary on 27 April. The written notification takes into account the reply by Hungary to a request for information sent by the Commission services in November 2021. This is the first step in the procedure set by Article 6 of the Conditionality Regulation. On 27 June, Hungary submitted observations which are being analysed. It may propose the adoption of remedial measures to address the findings throughout the procedure, which can in principle last between five to nine months from the date of the written notification, according to the time limits set by the Conditionality Regulation. 
The information Poland provided in January 2022 in response to the Commission’s requests for information fed into our assessment, including on whether the conditions to take further steps under the Conditionality Regulation are fulfilled. 
The letters and the replies from the Member States concerned constitute a bilateral process between the Commission and the Member States concerned, which should be conducted in a climate of mutual trust. They are technical and administrative in nature and it is not foreseen in the Regulation that they should be rendered public. The letters form part of the Commission's activity to gather information necessary for its assessment under the Regulation. For those reasons, the Commission cannot render them public. 
The work of the European Commission under the Conditionality Regulation continues. The Commission is monitoring the situation across the Union and if the conditions are fulfilled, we will start the procedure or request information if necessary for our assessment (paragraph 8). 
[bookmark: _GoBack]The Commission agrees that the Recovery and Resilience Facility (RRF) puts in place suitable control requirements. The RRF is a performance-based funding programme. The beneficiaries of the RRF are the Member States and payment is made from the Commission to Member States not linked to costs but rather upon achievement of sets of milestones and targets established in a Council Implementing Decision. Accordingly, the Commission will implement controls related to the legality and regularity of its own payments to the Member  

States. Member States will not report on actual costs incurred for implementation, rather the legality and regularity of the Commission’s payment relates to the fulfilment of milestones and targets by the Member States. 
Article 22 of the RRF Regulation establishes clearly that the responsibility to ensure sound financial management lies with the Member States. In particular, the Member States are required to implement controls to prevent fraud, corruption, conflicts of interest and double funding. In its assessment of the recovery and resilience plans, the Commission considers as one of the 11 assessment criteria whether the national control arrangements put forward by the Member States are adequate. This has been the case for all 24 Member States for which the Commission has proposed and the Council has adopted a Council Implementing Decision on the plan. 
In line with its right under Article 22 of the RRF Regulation to recover funds in cases Member States breach such control obligations, the Commission will carry out system audits on the internal control systems in all Member States. In case Member States seriously breach their obligations, as enshrined in financing and loan agreements and in respect of the principle of proportionality, the Commission shall reduce its support and can recover funds. In line with the principle of the RRF Regulation, the Commission itself does not implement ex ante controls on the payments of Member States to final recipients. Member States are however required to correct any irregularities found in the implementation and, in case they fail to do so, the Commission can recover funds. In line with common practice, the relevant Annual Activity Report will contain synthetic information on the findings or critical recommendations issued as part of such audits. 
The Recovery and Resilience Scoreboard was established in December 2021 and provides information on the implementation of the RRF overall and individual Recovery and Resilience Plans, including charts and data, a timeline with key events, the list of all fulfilled milestones and targets, as well as each payment made by the Commission to the Member States. Soon the Scoreboard will also contain information on the common indicators based on reporting by the Member States. The Commission updates the Scoreboard frequently, such as each time a payment is made (paragraphs 54 and 55). 
Finally, the Commission has proposed in the Financial Regulation recast to improve the way information on the use of the EU budget and on recipients of EU funding is provided to the public and to enhance transparency, including on recipients of Union funds which are non-governmental organisations (NGOs) (paragraph 59).
