SPECIAL LEGISLATIVE PROCEDURE – Consultation
[bookmark: Schengen]Follow up to the European Parliament legislative on the proposal for a Council regulation on the establishment and operation of an evaluation and monitoring mechanism to verify the application of the Schengen acquis and repealing 
Regulation (EU) No 1053/2013
1.	Rapporteur: Sara SKYTTEDAL (EPP / SE)
2.	Reference numbers: 2021/0140 (CNS) / A9-0054/2022 / P9_TA-PROV(2022)0122
3.	Date of adoption of the resolution: 7 April 2022
4.	Legal basis: Article 70 of the Treaty on the Functioning of the European Union
5.	Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
6.	Commission's position: Rejects some amendments.
On the subject matter and scope (Article 1, Amendments 21 and 22), the Commission cannot accept the changes proposed by the European Parliament (as well as the corresponding ones in recitals 1, 4 and 6), because, the mechanism as such cannot “ensure” the well-functioning of the Schengen area, but can only “contribute” to it. While fundamental rights elements are indeed important, they are already covered by the proposal to the extent this is possible in view of the purpose of the Schengen evaluations which concerns the application of the Schengen acquis. 
Regarding changes proposed to certain definitions (Article 2, Amendments 25, 26 and 27), the way in which Parliament seeks to refer to the Charter cannot be supported since it would inter alia lead to legal confusion when it comes to the interaction between the Schengen acquis and the Charter. It is clear that when applying the Schengen acquis, Member States must have regard to fundamental rights as included in the Charter. The replacement of “a significant negative impact” with “negatively” impacts would greatly lower the threshold of what constitutes a serious deficiency. Furthermore, as regards the reference to freedom of movement, the risk is that it conflates “freedom of movement” (that is enshrined under Article 21 TFEU and the Free Movement Directive 2004/38 and which applies to all Union citizens and their family members and to all Member States, including those that do not participate in the Schengen acquis) with “travel within the Schengen area without being subjected to border checks” (which applies also to third country nationals and is applicable only to the Member States that apply the Schengen acquis in full). The Commission should thus not support these changes.
As to the definition of ‘team’ and ‘Union observer’ (Amendments 26 and 27), the suggested change may imply that “individuals” e.g. from the European Parliament might also be able to be member of evaluation and monitoring teams which would politicise the mechanism and would not lead to efficiency gains. The proposed change also exceeds what is envisaged by the instrument’s legal base - Article 70 TFEU. Pursuant to that provision it is for the Member States, in collaboration with the Commission, to conduct evaluations and the European Parliament should be informed of the content and results of them.
On the non-exhaustive list when unannounced evaluations may be organised (Article 4, Amendments 32 and 33), the Commission proposal aimed to provide for certain criteria for carrying out unannounced visits, so that such visits remain an exception, be organised based on specific circumstances and be as effective as possible. Opening up the criteria by referring to non-exhaustive lists would make the text ambiguous and most likely would not be accepted by the Member States for reasons of legal certainty. On carrying out evaluation remotely (Articles 6 and 20, Amendments 36 and 65), the Commission considers that it should also be possible to carry out remote evaluations when physical visits would otherwise have been considered necessary but are not possible in the circumstances (e.g. recent pandemic scenario).
Regarding the transmission of Frontex risk analyses to the Parliament and the Council (Article 8, Amendment 40), the Commission considers that the risk analyses referred to in previous points of the article, among other things, shall also contain recommendations for unannounced visits. Such information should not be revealed, because it would undermine the unannounced nature of the visits.
On the cooperation with the Fundamental Rights Agency (new Article 9, Amendment 41), while the intent of the amendment is understandable, the tasks of the Agency should be laid down in its founding regulation, not indirectly, through the proposal establishing the evaluation and monitoring mechanism. Nevertheless the Fundamental Right Agency (FRA), as Frontex for instance, have already been providing valuable input to the proper implementation of the mechanism.
On the information from third parties (Article 11, Amendment 44), some of the additions, such as setting out more specific use for the information received from third parties or providing examples of what constitutes an international organisation, are superfluous. It is noted that the Parliament maintains the “shall” clause when it comes to taking into account information from third parties. However, establishing an obligation to take into account “recommendations” from third parties as well as the unclear last sentence should not be supported.
On setting out a list of Union institutions, bodies, offices and agencies in the multiannual evaluation programme that are subject to periodic evaluation (Article 12, Amendment 47), the Commission should not support this on the grounds that it is incompatible with the scope of the legal base of the proposal. As observed above, it provides for the evaluation of Member States and not of EU institutions or bodies. Amendments proposed by the Parliament along the same vein in other provisions (e.g. Article 18(2)) can therefore not be supported.
Regarding the training of experts (Articles 16 and 18, Amendments 50 and 55, amendment 51), the Commission considers the proposal in paragraph 1 as too restrictive and as regards paragraph 3, such a need has not emerged from the side of the agencies.
To designate an expert in each team to be responsible for the fundamental rights elements of the evaluation (Article 18, Amendment 60), where relevant, as part of the division of tasks among team members, one or more experts and/ or the observer from FRA are already tasked to be responsible for fundamental rights elements. However, this might not be always necessary, for instance when the evaluation concerns purely technical aspects of the implementation of the visa policy. It is therefore important to preserve flexibility in this respect.
On launching infringement in certain cases of serious deficiency (Article 23 new (8a) Amendments 80 and 81), the Commission cannot support this (as well as the changes proposed in recital 22) because such amendments would impact on the discretionary prerogative of the Commission to launch infringements.
[bookmark: _GoBack]On the determination of the legal basis of changing the mechanism (new Article 30a Amendment 85), the Commission proposal preceding the current regulation was indeed based on Article 77(2) TFEU which follows the ordinary legislative procedure. During the negotiation in 2011-12 the Council changed the legal basis to Article 70 and the Commission presented the current proposal on that basis. Irrespective of the historical background, it should remain the prerogative of the Commission to determine the most appropriate legal basis for any of its future proposal based on its content and objectives. The Commission cannot thus support the amendment.
