


Follow-up to the European Parliament non-legislative resolution on
the fight against impunity for war crimes in Ukraine
1.	Resolution tabled pursuant to Rules 132(2) and (4) of the European Parliament's Rules of Procedure
[bookmark: _GoBack]2.	Reference number: 2022/2655 (RSP) / B9-0281/2022 / P9_TA(2022)0218
3.	Date of adoption of the resolution: 19 May 2022
4.	Competent Parliamentary Committee: N/A
5.	Brief analysis/assessment of the resolution and requests made in it: 
The resolution of the European Parliament calls on the Commission to support the creation of a legal basis for the establishment of an international special tribunal for the crime of aggression committed against Ukraine (paragraph 12). It encourages the Commission to seek political support for such tribunal among like-minded international partners and to provide the necessary human and budgetary resources (paragraph 13).
The resolution also calls on the Member States to make effective use of the principle of universal jurisdiction for the investigation and prosecution of war crimes in Ukraine and to step up cooperation among themselves, with a coordinating and promoting role for the Commission (paragraph 17). At the same time, it calls on the Commission to present an EU action plan on impunity and calls for a specific chapter on Ukraine (paragraph 18).
The resolution calls on the Member States and the Commission to provide all necessary assistance to bolster Ukraine’s judicial capacity and resources to effectively investigate and prosecute war crimes and to provide the necessary support to the Ukrainian authorities to meet benchmarks for core international crimes at domestic level (paragraph 7). It further calls on the Commission, the Member States and the international community to provide increased financial resources and technical assistance for the collection and storage of the vast amount of evidence of violations of international humanitarian law, war crimes, and crimes against humanity in Ukraine (paragraph 26). It also calls on the Commission to urgently establish a legal instrument allowing for frozen Russian assets and funds to be confiscated so that they can be used as reparations and for the reconstruction of Ukraine (paragraph 27).
Finally, it calls on the Commission and on the Member States to support activities facilitating training and awareness for human rights defenders as well as for judges and prosecutors, on digital evidence and digital registration of human rights violations (paragraph 24).
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
The resolution calls on the Commission to propose a number of measures to fight impunity for crimes committed in Ukraine.
Echoing the findings presented in the resolution, the Commission has made many of the areas identified by the resolution a priority. It is one of the Commission’s main objectives to ensure those responsible for the crimes committed in Ukraine are held accountable.
Call for strengthening accountability mechanisms (paragraphs 5, 11 to 13 and 29)
In accordance with the principle of complementarity in international criminal justice, the immediate attention and efforts of the Commission is on supporting domestic accountability mechanisms, in particular Ukraine’s criminal justice system, for addressing atrocities committed in Ukraine.
Fourteen Member States have by now opened national investigations, either based on universal jurisdiction or on personal jurisdiction. The number is expected to rise further. Eurojust, the European Union Agency for Criminal Justice Cooperation, is coordinating these investigations on request of the Member States. Eurojust provides financial and operational support to the Joint Investigation Team established between Lithuania, Poland and Ukraine, which has been joined by Latvia, Estonia and Slovakia by now and in which also the International Criminal Court (ICC) participates.
The Commission will continue to promote international accountability and justice by encouraging Ukraine and other third countries, but also those Member States who have not accepted the amendments relating to the crime of aggression, to ratify the Rome Statute, including the Kampala amendment. The Commission supports Ukraine in harmonising its national legal framework to allow for effective and impartial investigations and co-operation concerning core international crimes.
Regarding the establishment of the special tribunal, the Commission acknowledges that the international armed conflict in Ukraine creates a possible momentum in this regard. This proposal raises however complex practical, legal and political questions. The Commission is of the view that the existing accountability mechanisms should be prioritised for the time being, both at the national level, including ongoing criminal investigations in Ukraine, and at the international level. In particular, it needs to be ensured that any possible initiative in this regard does not undermine the central role of the International Criminal Court in the prosecution and adjudication of core international crimes, including the crime of aggression. The Commission will support the international community’s efforts in this regard.
Call for financial and technical assistance to Ukrainian authorities (paragraphs 7 and 26)
Very soon after the launch of Russia’s invasion in February, investigations of international crimes have been opened at domestic level in Ukraine, in the EU Member States and on international (International Criminal Court) level.
As the Ukrainians are the primary victims of the Russian aggression, the main role of conducting criminal investigations and prosecutions lies with the domestic justice system of Ukraine. Ukraine took many measures to step up the judicial response nearly immediately after Russia started its aggression.
Several Commission services and projects support the Ukrainian accountability efforts, including through the Foreign Policy Instruments as well as through the EU Delegations (EUDEL) and its project Pravo/Justice in cooperation with European Union Advisory Mission (EUAM), as well as the EU Delegations support to civil society organisations. The Commission has established an internal working group to better coordinate the various fields of support provided to the Ukrainian authorities and the ICC in the fight against impunity. Commissioner Reynders is in close contact with the Ukrainian Minister of Justice and the Prosecutor General in order to ensure that the needs of the Ukrainian authorities to prosecute these crimes are met. Other Commission services, the European External Action Service, Eurojust and Europol (the European Union Agency for Law Enforcement Cooperation) participate. This effort is done in close cooperation with the Council Secretariat General and the Council Presidency to ensure coordination with the support provided by the Member States.
EUDEL/EUAM efforts focus on providing high-level advice to the Prosecutor General’s Office (PGO) in investigation and prosecuting international crimes, through qualified experts, strategic advice and training. Many activities focus on evidence collection and safe storage of documentation. In order to create synergies and avoid overlaps, these activities are closely coordinated with UA side and other donors, including the United States (US) and the United Kingdom (UK). The recent launch of the Atrocity Crime Advisory Group, a joint EU, US, UK coordination mechanism, is driven by this very idea.
Call for a legal instrument to allow confiscation of frozen assets (paragraph 27)
The right to property is protected by the EU-Charter of Fundament Rights in the European Union and any limitations to that right must be provided by law, be proportionate and be duly justified. In addition certain procedural rights need to be respected. 
The Commission adopted a proposal for a Council Decision to add the violation of Union restrictive measures to the list of EU-crimes in Article 83(1) TFEU, on which agreement was reached in Coreper on 29 June and to which the European Parliament consented on 7 July. The adoption of this Council Decision would be a first step towards ending impunity of listed persons and entities and their enablers notably in the context of Russia’s invasion of Ukraine. It would enable the Commission to put forward a proposal for a directive approximating criminal definitions and sanctions as a second step. Once adopted and transposed, this directive would strengthen the enforcement of restrictive measures in the Member States, decrease the risk of forum-shopping by offenders, increase the deterrent effect of penalties and contribute towards a level playing field among Member States and on a global level. Finally, following the approximation of the definitions of criminal offences and penalties related to the violation of Union restrictive measures [by means of a future directive], the rules of tracing, identification, freezing, management and confiscation measures would become applicable to property related to the violation of Union restrictive measures. In the end, proceeds of the violation of Union restrictive measures could become subject to confiscation measures under criminal law.



1

