


[bookmark: taxreforms]Follow up to the European Parliament non-legislative resolution on the 
future of EU international investment policy
1.	Rapporteur: Anna Cavazzini (Greens/EFA / DE)
2.	Reference number: 2021/2176 (INI) / A9-0166/2022 / P9_TA(2022)0268
3.	Date of adoption of the resolution: 23 June 2022
4.	Competent Parliamentary Committee: Committee on International Trade (INTA)
5.	Brief analysis/assessment of the resolution and requests made in it:
The purpose of the resolution is to take stock of the EU international investment policy 12 years after the Lisbon Treaty which included foreign direct investment (FDI) as an element of the EU common commercial policy (Article 207 of the Treaty on the Functioning of the European Union). The resolution welcomes the reforms made by the Commission since 2010, but also calls for a review of the EU international investment policy so as to address challenges and continue its transformation into a coherent policy framework. In particular, the resolution emphasises the need for the EU international investment policy to be consistent with the European Green Deal, the Sustainable Development Goals (SDGs) and the EU values such as human rights and social rights (paragraphs 1 and 2).
The resolution considers that International Investment Agreements (IIAs) should facilitate sustainable investment, adequately protect investors, contribute to the resilience of the single market and help developing countries attract FDI. The resolution points out that IIAs should not include speculative forms of investment (paragraphs 3 to 5).
The resolution welcomes the focus of investment agreements on market access and liberalisation of investment, and calls on the Commission to improve conditions for EU investors abroad and monitor barriers to investment. It highlights the need to preserve policy space and avoid a race to the bottom on sustainable development standards (paragraphs6 to 9).
The resolution welcomes the positive role of investment facilitation notably in developing countries, so as to support sustainable investment while avoiding harmful investment incentives. The resolution acknowledges the EU’s involvement in the World Trade Organization (WTO) negotiations in Investment Facilitation for Development. The resolution also welcomes the negotiation of investment facilitation agreements with African countries, which should include provisions on sustainable development. The resolution welcomes the Commission’s proposal for an instrument to tackle distortions caused by foreign subsidies (paragraphs 10 to 16).
The resolution welcomes the entry into force of the FDI Screening Regulation and calls for strengthening it including by reinforcing the role of the Commission. It calls on all Member States to set up a national FDI screening mechanism (paragraphs 17 to 19).
The resolution notes that IIAs have been used to challenge environmental measures by the Member States and calls for the exclusion of fossil fuels from treaty protection and for the inclusion of sustainable development provisions. The resolution notes that only investors can pursue investment cases against states, and that, when governments want to regulate for legitimate public policy objectives, the threat of litigation can have a “chilling effect” or make it more costly. The resolution calls for IIAs taking account of local or indigenous communities and include a right of standing for them (paragraphs 20 to 25).
The resolution welcomes the EU reformed approach on investment protection, and underscores the importance of a procedural reform. It calls on the Commission to include, in its IIAs, obligations for investors and to support the entry into force of the United Nations instrument on transnational corporations and human rights. The resolution calls on the Commission to avoid ambiguous terminology in substantive clauses and continue reviewing protection standards on the basis of available evidence. The resolution notes that shorter sunset clauses were agreed in recent negotiations, and calls on the Member States to neutralise sunset clauses in current agreements and shorten them in new ones. The resolution considers that recourse through domestic justice systems should be exhausted before foreign investors can resort to international arbitration (paragraphs 26 to 32).
The resolution points out the delay in Member States’ ratifications of EU IIAs and calls on the Member States to ratify those agreements. It calls on the Member States to ensure consistency of their IIAs with EU values (paragraph 33).
The resolution calls on the Commission to assess the rules regarding compensation in IIAs, so as to limit the margin of discretion for adjudication. The resolution asks for additional provisions to regulate third-party funding (paragraphs 34 and 35).
The resolution calls on the Member States to terminate or modernise their bilateral investment treaties (BITs) and calls on the Commission to ensure that all BITs are consistent with EU objectives and values, and compatible with EU law, including by opening infringement procedures if needed. The resolution supports the development of interpretative guidelines to ensure a unified interpretation of a modernised EU investment policy (paragraphs 36 to 38).
The resolution supports the efforts to modernise the Energy Charter Treaty (ECT) but considers that the EU should not grant protection to investment in economic activities considered to be “significantly harmful” under EU law and that the timeframe for phasing out the protection of existing investment in fossil fuels should be shortened. The resolution calls for an end to investor-state dispute settlement (ISDS) in the ECT. It urges the Commission to ensure the alignment of the ECT with the Paris Agreement and objectives of the EU Green Deal. The resolution notes the possibility for withdrawal from the ECT but regrets that investment realised before the exit date are still protected for 20 years. The resolution calls on the Commission and the Member States to start preparing a coordinated exit from the ECT if the modernisation objectives are not achieved by June 2022. The resolution calls on the Member States and the Commission to adopt an inter se agreement on the non-applicability of the ECT in intra-EU disputes (paragraphs 39 to 43).
The resolution also underlines that the respect for EU Court rulings should be taken into consideration in the selection process for arbitrators under the rosters for the investment court system (paragraphs 44 and 45).
The resolution calls on the Commission to continue its constructive engagement in the UN Commission on International Trade Law (UNCITRAL) discussion for a multilateral reform of the ISD), in particular in the negotiations for the establishment of the multilateral investment court (MIC). The resolution calls on the Commission to ensure that those negotiations included rules regarding compensation, right to regulate and that judges are not paid on a case-by-case basis (paragraphs 46 to 48).
The resolution criticises the delays in the ratification and implementation of the Mauritius Convention and calls on the Member States to adopt it swiftly (paragraph 49).
Finally, the resolution calls for EU support to strengthen domestic legal systems and rule of law in partner countries. It urges the Commission to develop an EU foreign investment strategy to incentivise and protect sustainable investment without necessarily relying on investor-state adjudication and to update its investment protection model in line with the request of this resolution (paragraphs 50 to 52).
6.	Response to requests and overview of action taken, or intended to be taken, by the Commission:
Paragraphs 1 and 2: The EU’s international investment policy has been reformed to take into account challenges and priorities, such as climate change and sustainable development, labour and environmental standards, and respect for human rights. The Commission considers that EU-level IIAs and current Free Trade Agreement (FTA) negotiations reflect EU values and are consistent with the European Green Deal and the Sustainable Development Goals (SDGs). In addition, the Commission recently reviewed its approach to trade and sustainable development chapters, which are also part of the EU-level IIAs[footnoteRef:1]. [1:  	Communication on “The power of trade partnerships: together for green and just economic growth”, COM(2022) 409 final] 

Paragraph 3: EU-level IIAs encourage investment, while protecting the EU’s essential interests, and preserve the right of home and host countries to regulate their economies in the public interest. All EU IIAs include specific provisions on corporate social responsibility and responsible business practices.
Paragraph 4: The EU has significantly stepped up its engagement with African partners to unlock their economic potential, foster economic diversification and inclusive growth. This will further enhance sustainable trade and investment and improve the investment climate for both domestic and foreign operators. The Commission is also pursuing sustainable investment initiatives with Angola, Nigeria and Eastern and Southern African partners and is considering other partners or regions in Africa and the Southern Neighbourhood interested in doing so.
Paragraph 5: EU-level IIAs do not cover speculative forms of investment, but only investments with real business activity. As regard public debt, EU-level IIAs include an annex that limits the access to dispute settlement for claims related to public debt. With regard to the definition of investment and the criterion of “effective contribution to the development of the host country”, the Commission has so far refrained from using this as one of the criteria for defining investment, due to its potential subjectivity and the risk of excluding small and medium sized enterprises (SMEs).
Paragraph 7: The Commission will continue working towards improving market access for EU investors abroad by lowering barriers to investment in foreign jurisdictions. At the same, EU-level IIAs fully preserve the right of the parties to regulate foreign investments. In addition, the Commission is currently working on expanding its Access2Market database, so as to cover trade in services and investment.
Paragraph 8: The EU trade and investment agreements offer the necessary policy space for the EU and for its Member States, either through upfront exclusions (e.g. audio-visual) or through reservations made by the EU or its Member States in their market access schedules. When negotiating investment liberalisation provisions with developing countries, the Commission takes account of any particular development-related sensitivities.
Paragraph 9: The EU-level IIAs contain provisions that ensure that either party shall not weaken or reduce the levels of protection afforded in its environmental or labour law in order to encourage trade or investment.
Paragraph 10: The Commission’s intends to ensure that the implementation of any bilateral or plurilateral sustainable investment facilitation agreement will be supported by appropriate technical assistance and capacity building.
Paragraph 11: The Commission’s approach to investment facilitation is to promote sustainable investment. As part of this objective, the EU aims at agreeing investment facilitation rules which do not promote the use of investment incentives, but require transparency with regard to incentives available to all investors.
Paragraph 13: The Commission initiated negotiations on a sustainable investment facilitation agreement with Angola in June 2021 and started discussing the possibility of similar negotiations with Nigeria. The Commission is fully supporting the negotiations on the African Continental Free Trade Area, including its future Investment Protocol.
Paragraph 14: Mediation and cooperation in case of disagreement among contracting parties are always welcome and encouraged. At the same time, the general understanding among the participants to the WTO Joint Initiative on Investment Facilitation for Development is that any dispute should be subject to the WTO dispute settlement mechanism.
Paragraph 15: In the context of the negotiations of the first sustainable investment facilitation agreement with Angola, the Commission tabled a comprehensive chapter on “investment and sustainable development” in line with its most recent approach in free trade agreements. It includes, inter alia, enforceable provisions on climate change, corporate social responsibility and responsible business conduct, measures against corruption.
Paragraph 16: The Commission is determined to address negative spill-overs to trade and competition resulting from distortive subsidies. In particular, the Commission is committed to modernising the rules on industrial subsidies in the WTO Agreement on Subsidies and Countervailing Measures, notably through its ongoing trilateral cooperation with Japan and the United States.
Paragraph 18: According to Article 15 of the FDI Screening Regulation[footnoteRef:2], by 12 October 2023 the Commission shall evaluate this regulation. A report will be presented to the European Parliament and to the Council. It will relate to the functioning and effectiveness of the regulation while the impact of FDI flows will rather be discussed in another context. [2:  	Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishing a framework for the screening of foreign direct investments into the Union, OJ L 79I , 21.3.2019, p. 1–14] 

Paragraph 21: The Commission takes note of the request to exclude from treaty protection investments in fossil fuels or any other activities that pose significant harm to the environment and human rights. In the context of the modernised Energy Charter Treaty (ECT), the contracting parties can exclude new fossil fuel related investments from investment protection and to phase out protection for the already existing investments. In other IIAs, the EU’s practice is not to exclude upfront certain sectors, but to cover only investments made in accordance with the laws and regulations of the host country, which include social and environmental regulations and human rights. As regards sustainable development chapters, investment provisions in EU-level IIAs should be read in conjunction with the TSD chapter (either within the agreement itself or by reference to the corresponding chapter in the FTA), which contains commitments relevant for investment.
Paragraphs 22 and 25: Contrary to traditional investment arbitration under the vast majority of existing investment treaties, Investment Court proceedings under EU agreements will be fully transparent, hearings will be open to the public, and interested third parties, such as individuals, affected local communities, or non-governmental civil society organisations, will be allowed to make submissions to the Investment Court. This ensures that all human rights and sustainable development aspects in an investment dispute will be effectively heard by the Investment Court. The EU and its Member States are also actively engaged in the ongoing UNCITRAL negotiations on multilateral ISDS reform for the creation of a Multilateral Investment Court. The scope of jurisdiction of the Multilateral Investment Court is still subject to discussions within UNCITRAL. The EU’s position is that it should be broad and open to potentially also cover counter-claims and complaints by States and non-state stakeholders.
Paragraph 26: The Investment Court Systems (ICS) set up under EU agreements constitute a clear break with the traditional features of arbitration (such as the appointment of arbitrators by the disputing parties on an ad hoc basis, strict confidentiality of the proceedings and very limited review mechanisms). To the contrary, under EU agreements the adjudicators are appointed in advance by the Contracting Parties (the EU and the partner country concerned) on a long-term basis, proceedings are fully transparent and include a standing appeal mechanism. EU investment agreements explicitly indicate that public interests must be taken into consideration by the adjudicators (e.g. in the annex on indirect expropriation or the right to regulate provisions). ICS adjudicators receive a fixed retainer fee and will perceive a permanent remuneration once this is justified by the workload of the Court.
Paragraph 27: The Commission attaches great importance to the inclusion of corporate social responsibility in the Trade and Sustainable Development Chapter of its trade and investment agreements. Under this chapter, the Parties undertake to promote responsible business practices, including by encouraging the voluntary uptake of relevant practices by businesses.
Paragraph 29: The Commission believes in the potential of the Legally Binding Instrument to lead to globally agreed standards. The Commission will continue participating in the UN discussions and engaging with the Member States and other stakeholders to continue promoting a realistic approach to an instrument that can provide a higher level of protection for victims and a global level playing field for companies.
Paragraph 30: The Commission shares the objective of avoiding ambiguous terminologies in substantive standards. For this reason, the EU has significantly reformed the formulation of the investment protection standards.
Paragraph 31: The Commission supports the call to significantly shorten sunset clauses in EU-level IIAs.
Paragraph 32: The Commission's objective is to encourage investors to always try to resolve the dispute first before domestic courts. However, where it appears that the decisions of the domestic courts do not live up to the international standards agreed upon in the investment protection text, investors should have the possibility to resort to the Investment Court System. Once an investor initiates a claim before the Investment Court System, it can no longer go back to the domestic courts. In no event would an investor be allowed to bring a dispute before the Investment Court System and domestic courts at the same time. Finally, investors can also not claim compensation before the Investment Court System if they have already obtained sufficient redress by a decision of the competent domestic courts.

Paragraph 33: EU-level IIAs contain review clauses and the Commission regularly discusses with Member States, stakeholders and partner countries whether there is a need to re-negotiate certain parts of the agreements.
Paragraph 34: The Commission shares the objective of avoiding excessive arbitral awards. This is why all EU IIAs indicate that in cases of expropriation the compensation shall amount to the “fair market value” of the investment and that the applied valuation criteria are based on internationally recognised principles and norms. EU texts also specify that any monetary damages shall not be greater than the loss suffered by the investor and be reduced by any prior compensation that may already have been paid. Punitive damages are also explicitly excluded in all EU agreements.
Paragraph 35: Third party funding is regulated in all concluded EU investment agreements. In certain circumstances third party funding can help small and medium sized enterprises to get access to justice, but it is important that all third party funding is fully disclosed to prevent possible abuses or conflicts of interest. This is what is indicated in all EU international investment agreements.
Paragraphs 37 and 38: The Commission is monitoring the compliance of Member States with Regulation 1219/2012 (the “Grandfathering Regulation”) and regularly reports on its application. Since 2013, the Commission has been authorising Member States’ investment negotiations and agreements, strictly applying all the criteria established by the Regulation 1219/2012[footnoteRef:3]. The regulation provides for an authorisation procedure for both the opening of negotiations and their conclusion, and thus the text under negotiation is reviewed at different stages throughout the negotiating process. In particular, the Commission aims to ensure that Member States’ agreements are compatible with EU law, fully consistent with the EU investment policy, and do not create any obstacles to EU investment negotiations. To this end, the Commission is in close dialogue with the Member States concerned in the authorisation process to ensure that the latest developments in EU investment policy and treaty practice are contained in Member States’ bilateral investment treaties. The Commission stands ready to provide to support to the Member States in their efforts to modernise their bilateral investment treaties. [3:  	Report from the Commission to the European Parliament and the Council on the application of 
Regulation (EU) No 1219/2012 establishing transitional arrangements for bilateral investment agreements between Member States and third countries, COM(2020) 134 final.] 

Paragraph 39: The modernised ECT will allow the Contracting Parties to exclude new fossil fuel related investments from investment protection and to phase out protection for the already existing investments. This phasing out of protection for fossil fuel investments will take place within a shorter timeframe than in the case of a withdrawal from the ECT, for both existing and new investments: existing fossil fuel investments will be phased out after 10 years under modernised rules (instead of 20 years in case of a withdrawal) and new investment in fossil fuels will be excluded after 9 months (instead of a year in case of a withdrawal). In addition, the EU and Member Stats have recourse to the new Right to Regulate article, which will allow them to regulate in the interest of the protection of the environment and climate mitigation and adaptation, independent of the carve-out. It is the position of the Commission and the EU Member States that the Multilateral Investment Court that is being established in the context of UNCITRAL shall also apply to the ECT once it is established. In the meantime, important aspects of the ECT’s dispute settlement rules (such as the transparency of proceedings or the protection against frivolous claims) have already been updated within the modernised ECT and brought in line with the current EU approach. Regarding the access of the Parliament to the negotiated text, the Commission has transmitted the final text to the INTA Committee.
Paragraphs 40 and 42: The modernised ECT will facilitate sustainable investments in the energy sector in the territory of all parties by creating a coherent and up-to-date framework. It provides legal certainty and ensures a high level of investment protection while reflecting clean energy transition goals and contributing to the achievement of the objectives of the Paris Agreement. The ECT will offer investment protection in line with the reformed and modernised standards developed by the EU in its recent bilateral agreements, preserving the right of governments to pursue their public policy objectives, including for climate change mitigation and adaptation. The text of the modernised ECT, as agreed by the parties, contains a full right to regulate provision in line with the one in the EU-level IIAs. The ECT only covers investment with real business operations. This fully preserves the EU’s ability to develop and implement energy transition and climate policies. The Commission therefore considers that the modernised ECT will be aligned with the Paris Agreement and with the objectives of the European Green Deal. For those reasons, the Commission considers that its negotiating objectives have been reached. A potential withdrawal would in any case trigger the existing 20-year sunset clause for all existing investments. This could not be neutralised vis-à-vis third country investors even in the event of inter se agreement signed by all EU Member States.
Paragraph 43: The new ECT will confirm what was already the case for intra-EU disputes, namely that an investor from a Contracting Party that is part of a regional economic integration organisation (REIO), like the EU, cannot bring an Investor-state dispute settlement claim against another Contracting Party member of the same REIO. This shall bring a definitive end to the initiation of arbitration proceedings in intra-EU disputes under the ECT that are contrary to EU law, as made clear in recent judgments of the Court of Justice of the EU.
Paragraph 46: UNCITRAL Working Group III has received the mandate to work on a large range of reform aspects relating to investment dispute settlement. The Commission and the EU Member States are engaging on all the identified topics, with a particular emphasis on structural reform that will best address in a holistic manner all the shortcomings of the currently prevailing system.
Paragraph 47: Under EU agreements with investment protection provisions, investors have to comply with the applicable domestic laws of the country where they invest in order to benefit from investment protection. EU agreements also explicitly require judges to take into account "other rules and principles of international law applicable between the Parties" when interpreting the investment protection provisions, which can relate, for example, to international environmental or social norms. With respect to the remuneration of judges, the position of the EU and its Member States in the UNCITRAL negotiations is that judges of the Multilateral Investment Court (MIC) should be employed full-time, with no outside activity, and, therefore, be paid a regular fixed salary. On the reform of substantive standards, the Commission is actively participating to the new OECD (organisation for economic co-operation and development) work on the future of investment treaties[footnoteRef:4]. [4:  	The Future of Investment Treaties - OECD] 

Paragraph 48: Rules on compensation and valuation methods will be discussed within the UNCITRAL process and be applicable to the future Multilateral Investment Court.
[bookmark: _GoBack]Paragraph 49: The Commission equally strongly regrets the delay in ratification and implementation of the Mauritius Convention and recalls that it has transmitted to the Council a proposal for a Council Decision on the signing and conclusion of the Mauritius Convention in 2015.
Paragraph 51: The Commission agrees with the importance of technical assistance to support partner countries to attract and retain foreign investment for their sustainable economic development and job creation. As per the new Global Europe-NDICI[footnoteRef:5], an improved business and investment climate remains one of the priorities of the development cooperation with partner countries. The Commission is fully committed to work jointly with its counterparts to guarantee a conducive business climate and a favourable environment for foreign investment, including via technical assistance. For instance, the EU has launched the Investment Climate Reform Facility which offers specific and targeted technical assistance for business environment and investment climate improvement initiatives to partner countries. Discussions on potential future programmes to support investment facilitation, in alignment with the current negotiations of Sustainable Investment Facilitation Agreements is also taking place with relevant stakeholders. [5:  	Neighbourhood, Development and International Cooperation Instrument] 

Paragraph 52: The EU international investment policy goes beyond investment protection as it also includes investment facilitation, investment liberalisation or the screening of foreign direct investment. New investment facilitation agreements, for instance, do not rely on investor-state adjudication. As regards investment protection, the Commission adopted a new approach on investment protection in 2015 and continues to update it over time.
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