	
	
	





[bookmark: FundRights]Follow up to the European Parliament non-legislative resolution on the situation of fundamental rights in the European Union in 2020 and 2021
1. Rapporteur: Juan Fernando LÓPEZ AGUILAR (S&D / ES)
2. Reference numbers: 2021/2186 (INI) / A9-0325/2022 / P9_TA (2022)0325
3. Date of adoption of the resolution: 15 September 2022
4. Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
5. Brief analysis/ assessment of the resolution and requests made in it:
The resolution gives an overview of the developments in the years 2020-2021 about rule of law and fundamental rights, right to equal treatment, structural racism, gender-based violence, women’s rights and the rights of LGBTIQ people, freedoms, the situation and fundamental rights violations at the EU’s external borders, hate crime and hate speech, and environmental protection. It calls on the Commission to continue or step up its efforts to protect and promote fundamental rights in the above-mentioned areas.
6. Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission:
The Commission welcomes the resolution, has given it careful consideration, and fully shares its objectives. It agrees with the importance of continuing working to protect the founding values, and to protect and promote the fundamental rights enshrined in the Charter of Fundamental Rights of the EU. The Commission is also convinced that the respect of the democratic institutions, and of the rules ensuring the independence of the judiciary are of the utmost importance. The Commission is aware of the fundamental rights impact of the pandemic and of some of the measures taken to fight it, and that some minorities have suffered particularly in those circumstances, and remains committed to upholding fundamental rights and to act, within the remit of its competence, in case of violations.
Regarding the broadening of the scope of the annual Rule of Law report to include all Article 2 TEU values as part of an EU mechanism on democracy, the rule of law and fundamental rights (paragraphs 3, 6-17), the Commission underlines that the report is covering four broad and systemically important areas: national justice systems, anti-corruption frameworks, media pluralism and media freedom and other institutional issues related to checks and balances. The Rule of Law report is one element of a broader endeavour to strengthen the EU values, which includes initiatives such as the European Democracy Action Plan, the renewed Strategy to strengthen the application of the Charter, and targeted strategies to address the needs of specific groups particularly exposed to discrimination and inequalities[footnoteRef:2]. Another related aspect is monitoring the application of EU law[footnoteRef:3] and the protection of Charter rights through the use of infringement proceedings. It is therefore currently not feasible nor appropriate for the Rule of Law Report to cover each Charter right for each Member State. A greater formalisation of the work between the institutions through an inter-institutional agreement could be difficult to negotiate, with the risk that discussions focus on procedure rather than substance. For that reason, the Commission’s preference at this stage remains to make the most of the interinstitutional cooperation framework as it stands, which has significant potential for further development and use. [2:  	EU Strategy on combating antisemitism and fostering Jewish life (2021-2030) COM(2021)615 and the  Communications adopted under the Union of Equality: Gender equality strategy 2020-2025 COM(2020)152, EU anti-racism action plan 2020-2025 COM(2020)656, EU Roma strategic framework for equality, inclusion and participation COM(2020)620, LGBTIQ Equality Strategy 2020-2025 COM(2020)698, Strategy for the rights of persons with disabilities 2021-2030 COM(2021)101]  [3:  	See the annual Report on the application of EU law, with the most recent edition published on 15 July 2022: “Application of EU law: Upholding rights, fundamental freedoms and the rule of law”] 

On the call to better support strategic litigation for Charter rights (paragraph 5), the Commission recalls that civil society organisations and rights defenders are instrumental in raising people’s awareness about their Charter rights and in helping them receive effective judicial protection, including by engaging in strategic litigation. The first-ever call in this regard attracted 71 applications. With the budget of EUR 2 million, 7 projects have been selected, most of which cover both priorities of the call.
On the call to resolutely fight corruption and resume the Commission anti-corruption monitoring and reporting (paragraph 8), the Commission underlines that it has zero tolerance for fraud and corruption with EU funds and uses all the tools at its disposal to help Member States prevent, detect and fight corruption. The third Rule of Law Report for the first time makes specific recommendations to Member States including on the fight against corruption. The Commission encouraged Member States to address corruption related issues in their Recovery and Resilience Plans and many of them introduced milestones concerning the improvement of the fight against corruption. As announced in the State of the Union address on 14 September 2022, the Commission will present a package of measures to strengthen the fight against corruption in the EU in the coming year.
Regarding the call to protect judges and prosecutors from political attacks and attempts to pressurise them (paragraph 11), the Commission closely monitors this in the context of the Rule of Law Report, including political attacks against the judiciary or attempts of political pressure, as such attacks can have a chilling effect on judges and prosecutors. In addition, the Commission can make use of the possibility to launch infringement procedures to uphold judicial independence, for example in the context of disciplinary proceedings. In this respect, the Court of Justice of the European Union (CJEU) has continued to develop case law on essential safeguards to ensure that the disciplinary framework cannot be used as an instrument for political control.
On the infringement procedures initiated to protect fundamental rights, including those of LGBTIQ people in Hungary and Poland (paragraph 14), on 15 July 2022, the Commission decided to refer the infringement case relating to the Hungarian law, which violates several EU law rules and restricts the fundamental rights enshrined in the Charter, in particular of LGBTIQ people, to the CJEU. As for the Hungarian case on the decision imposing a disclaimer on a children book with LGBTIQ content, the Commission is aware that after its reasoned opinion was sent to Hungary, the competent national court quashed the decision in question and ordered the authority to re-examine the case, and it is following the case very closely, notably as regards an upcoming re-examination by the Hungarian authority. Concerning the Polish “LGBT-free” zones case, the Commission opened an infringement on 15 July 2021 with a letter of formal notice to Poland for its lack of cooperation for not providing adequate and comprehensive information needed to carry out a detailed analysis of the compatibility of the resolutions with EU law. On 15 September 2021, Poland provided an extensive response addressing the questions asked by the Commission.
On the call to use the procedure under the Rule of Law conditionality mechanism (paragraphs 3-16), the Commission is committed to apply Regulation (EU, Euratom) 2020/2092 (‘Conditionality Regulation’). Breaches of principles of the rule of law are relevant for its application insofar as they affect or seriously risk affecting the sound financial management of the Union budget or the protection of the financial interests of the Union in a sufficiently direct way. On 18 September 2022, the Commission proposed measures to the Council for the protection of the Union budget against breaches of the principles of the rule of law in Hungary. The Commission proposes a suspension of 65% of the commitments for three operational programmes under cohesion policy (or a suspension of approval of one or more of them, in case they are not approved by the time the Council takes a decision) and a prohibition to enter into legal commitments with the public interest trusts for programmes implemented in direct and indirect management, or the suspension of approval. The proposed measures are proportionate. The Commission constantly monitors the situation of the rule of law in the Member States, including whether the conditions set by the Conditionality Regulation would be fulfilled.
The Commission is also assessing the fulfilment of the horizontal enabling condition on the Charter of Fundamental Rights of the European Union in the context of the approval of the programmes under the Common Provisions Regulation. In the event of non-fulfilment, expenditure under the programme concerned will not be reimbursed by the Commission until the issues linked to the non-fulfilment of the Charter have been resolved, with the exception of expenditure for technical assistance and for operations contributing to the fulfilment of the enabling condition.
On the call to adopt a strategy to preserving and fostering civic space, the Commission Strategy to strengthen the application of the Charter of Fundamental Rights in the EU and the Democracy Action Plan of December 2020, as well as the new Citizens, Equality, Rights and Values Programme of April 2021, put a strong emphasis on a vibrant and enabled independent civil society. The Commission is using a toolbox to protect, support and empower civil society organisations and rights defenders, including monitoring of and reporting about the situation, acting in case of violation of EU law and the Charter, providing financial support and engaging in constant dialogue.
On the call for EU standards on pre-trial detention and for minimum standards on prison and detention conditions (paragraph 24), the Commission is working on detention matters, as requested in the Council Conclusions on the European arrest warrant of December 2020. There is broad support for recommendations or guidelines, exchange of good practices and additional judicial training aiming to improve detention conditions and enhance the use of alternative measures. In the Work Programme 2021-2022, the Commission committed to assess how to achieve convergence on pre-trial detention and detention conditions among Member States. A Commission Recommendation on Detention is planned to be adopted at the end of this year, aiming to provide guidance to Member States on common minimum standards for material detention conditions and procedural rights related to pre-trial detention as established through the case-law of the European Court of Human Rights and the Recommendations of the Council of Europe.
On the call to ensure that Council Framework Decision 2008/913/JHA is implemented properly and in full (paragraph 25), the Commission has continued its dialogue with national authorities and, since 2020, has launched infringement proceedings against 13 Member States. In December 2021, the Commission proposed to the Council to extend the list of 'EU crimes' laid down in the Treaty to include hate speech and hate crime. Such extension will enable it to propose, in the future, minimum rules to criminalise hate speech and hate crime on grounds other than racism and xenophobia. Furthermore, the Commission has continued its policy work in this field by providing guidance to and exchanging good practices with national authorities and civil-society organisations in the context of the High Level Group on combating hate speech and hate crime.
On the call to ensure that the anti-discrimination legislation is correctly and fully implemented and to unblock the Equal Treatment Directive (paragraph 26), the Commission works closely with Council in the search for the required unanimity.
On the request to ensure a proper follow up to the EU Anti-racism action plan, (paragraph 28), the Commission strongly encourages Member States to develop and adopt national action plans against racism and racial discrimination in 2022 with close involvement of civil society and equality bodies. To support Member States, in March 2021 the Commission established a Subgroup of Member States experts which elaborated common guiding principles, published in March 2022, required to produce effective national action plans against racism and racial discrimination. The next tasks of the subgroup include drafting a monitoring checklist for the implementation of the guiding principles and a reporting tool for the implementation of national action plans against racism and racial discrimination, as well as the creation of an online compendium of effective practices. A mid-term report on the implementation of national action plans against racism will be published by the end of 2023. The EU Anti-racism Action Plan 2020-2025 also plans strengthened participation of civil society organisations working with racialized groups. The Commission has also set up a public call for expression of interest and works closely with a Permanent Forum of Anti-racism Civil Society Organisations which participates in the consultative processes and supports the Commission in the implementation of the action plan.
On the call to protect LGBTIQ people and to guarantee effective equality, (paragraphs 31, 62-66), in 2020, the Commission adopted its first-ever EU LGBTIQ Equality Strategy 2020-2025, built on four pillars: fighting LGBTIQ discrimination; ensuring LGBTIQ people’s safety; building inclusive societies; and leading the fight for LGBTIQ equality around the world. Each gives rise to measures aiming to step up action in favour of LGBTIQ people, help lift up their voices, and bring together Member States and actors at all levels to address discrimination more effectively. The Strategy addresses the inequalities and challenges affecting this community, sets out several targeted actions, including legal and funding measures, in combination with the mainstreaming of LGBTIQ equality in all relevant policy areas, and encourages Member States to develop their own action plans. To support and monitor progress in the Member States, the Commission set up, under the High-Level Group on non-discrimination, equality and diversity, an LGBTIQ Equality Subgroup which developed a set of guidelines to support Member States in their efforts and strategic work to enhance LGBTIQ Equality. A mid-term review on the implementation of the EU LGBTIQ Equality Strategy will be published in April 2023.
Concerning the request to take measures to prevent attacks and increase the protection of Romani people and to monitor Member States’ implementation of the EU Roma strategic framework (paragraph 33), the Commission adopted in October 2020 a reformed and strengthened EU Roma strategic framework for equality, inclusion and participation until 2030 (the EU Roma Framework), reinforced by the unanimously adopted Council Recommendation in March 2021. The EU Roma Framework proposed EU headline targets by 2030 and a portfolio of indicators. It introduced a paradigm shift, from an approach focusing on socio-economic integration to one that focuses on the fight against anti-Roma racism, antigypsyism and discrimination, strengthens inclusion efforts and promotes a genuine participation of Roma based on empowerment, co-operation and trust. This approach is essential to achieving more and faster progress and to ensure effective equal access for Roma to quality, inclusive, mainstream services and opportunities in education, employment, health and housing. The Framework proposed EU headline targets by 2030 and a portfolio of indicators.
Member States were invited to develop, adopt and implement national Roma strategic frameworks featuring minimum commitments, which should apply to all, possible additional commitments depending on the national context, and more ambitious commitments for Member States with large Roma populations. The Commission is assessing these national frameworks and will publish a Communication by the end of 2022. Starting with 2023, Member States will report on the implementation every two years. These reports should be made public, to increase transparency and promote policy learning. The European Union Agency for Fundamental Rights (FRA) will continue to provide tailored support to Member States in their effort of developing indicators according to their needs, populated by census, administrative and survey data.
Action to fight antigypsyism and discrimination against Roma builds on an established EU legal framework, including the general principles of non-discrimination and equality set out in the Treaties, reaffirmed in the Charter as well as the Racial Equality Directive, and the Council Framework Decision on Racism and Xenophobia. The Commission will ensure that the fight against discrimination on grounds of racial or ethnic origin, including its intersectional dimension, is mainstreamed into all EU policies and funding programmes. It will continue to monitor the enforcement and application of the Racial Equality Directive, where necessary through infringement proceedings. The Commission will strengthen the institutional framework for combating discrimination by putting forward a legislative proposal on standards for equality bodies.
On the call to enforce the prohibition of racial or ethnic profiling in law enforcement, counter-terrorism measures and migration controls, as well as police violence, and to ensure accountability (paragraph 37), the Commission condemns any disproportionate use of force or violence by police forces. Any use of force by law enforcement authorities must always be proportionate and controlled. It recalls that Member States are competent for law enforcement matters, and should promote and respect their law enforcement rules in full respect of their obligations regarding fundamental rights. National authorities must investigate individual cases of reported police brutality and ensure that justice is served.  In the context of the implementation of the EU anti-racism action plan 2020-2025, the Commission will continue its work to ensure effective protection against discrimination on grounds of racial or ethnic origin, including in the area of law enforcement. Notably, The EU anti-racism action plan announced the gathering of data on police attitudes towards minorities and further analysis on any possible gaps in the EU legislation protecting people from racial and ethnic discrimination. FRA is conducting a study on fair policing which may provide evidence-based information.
On the call to effectively address challenges affecting children (paragraph 40), the Commission is implementing the commitments under the comprehensive EU Strategy on the rights of the child. In May 2022, Tthe Commission adopted a proposal for proposed in May 2022 a Regulation laying down rules to prevent and combat child sexual abuse,. which will oblige companies to better protect child users of their services. In support of better protections and prevention, online and offline, the Commission is finalising for the end of the year a study to prepare the evaluation of the 2011 Directive combating the sexual abuse and sexual exploitation of children and child pornography. The new ‘Better Internet for Kids Strategy’ aims to ensure that digital services are age-appropriate and that every child is protected, empowered and respected online, while the Digital Services Act includes stronger provisions on child online safety. The EU Strategy also recalled the commitments under the 2017 communication on the protection of children in migration, and called on Member States to strengthen guardianship systems for all unaccompanied children, including through participation to the activities of the European Guardianship Network. The protection of children, including unaccompanied and separated, is central in the Commission’s support to children fleeing the Russian war of aggression in Ukraine, notably through the Temporary protection Directive Guidelines and Solidarity Platform. The EU Strategy also called on Member States to promote national strategies and programmes to speed up de-institutionalisation and the transition towards quality, family- and community-based care services. The Commission proposal of February 2022 for a Directive on corporate sustainability and due diligence will help fight child labour. 
On the call to develop a policy to reduce poverty (paragraph 46), the Commission is committed to lifting people out of poverty by supporting Member States in addressing its root causes, namely by providing guidance, setting the framework for common action, joint objectives, monitoring and coordination of policies, facilitating mutual learning and establishing a level-playing field. The EU also provides important funds for social and employment policies in Member States, including the European Social Fund and the European Social Fund Plus (ESF+). The European Pillar of Social Rights Action Plan set an EU headline poverty target to be achieved by 2030 to reduce the number of people at risk of poverty of exclusion by at least 15 million people, including at least 5 million children. The Commission has put forward many important actions to support Member States in fighting poverty and supporting a social Europe, including the European Child Guarantee. On 28 September 2022, it tabled a proposal for a Council Recommendation on adequate minimum income ensuring active inclusion, which aims at supporting Member States in modernising their minimum income schemes and making them more effective to strengthen the social and labour market inclusion of people and reduce poverty. It has also put forward proposals for adequate minimum wages in the EU, as well as the European Platform on Combatting Homelessness and the active inclusion scheme for young people, ALMA (Aim, Learn, Master, Achieve), under the ESF+.
Regarding the call to accede to the European Social Charter (paragraph 47), the Commission will work jointly with the Council of Europe on guaranteeing human rights in line with the European Social Charter and revised European Social Charter. The Commission and the Council of Europe agreed in a joint statement of September 2020 to resume negotiations for the EU's accession to the European Convention on Human Rights, which is a legal requirement under the Lisbon Treaty and a step forward in the protection of human rights across Europe.
On the call to fight discrimination against older people (paragraph 48), the Commission has put demography/ ageing high on the EU policy agenda. Its June 2020 report on the impact of demographic change showed that in the last 50 years, life expectancy at birth has increased by about 10 years for both men and women. The report presents the drivers of this change and their impact across Europe. The Green Paper on Ageing of January 2021 launched a debate on the main issues related to ageing in Europe. The green paper sets out the speed and scale of the demographic changes and their impact across EU policies. It underlines the need to bring more people into the workforce, highlights the opportunities for job creation and looks at the impact of ageing on our careers, wellbeing, pensions, social protection and productivity. The Green Paper highlights the importance of striking the right balance between sustainable solutions for our welfare systems, and strengthening intergenerational solidarity. Follow-up to this Green Paper takes place in a number of work strands. The Commission is working to integrate and mainstream aspects related to demography and equality, including as regards age discrimination, in all relevant EU policies, legislation and funding programmes. In the framework of the action plan to implement the European Pillar of Social Rights and building on the Green Paper on Ageing, the Commission presented in September 2022 a European Care Strategy to address both carers and care receivers from childcare to long-term care. This is accompanied by two proposals for Council Recommendations for Member States on the revision of the Barcelona targets on early childhood education and care, and on access to affordable high-quality long-term care. The latter aims to ensure that people in need of long-term care have access to affordable services of good quality so they can live a dignified life. Council Directive 2000/78/EC (‘Employment Equality Directive’) set up a general framework for combating discrimination in employment and occupation, including on grounds of age. The 2022 Employment Guidelines for Member States underline that pension reforms should be supported by policies that aim to extend working lives notably by facilitating labour market participation of older persons, and should be framed within active ageing strategies.It recalls that the December 1999 Employment Guidelines for 2000, agreed by the European Council, stressed the need to pay attention to supporting older workers so as to increase their participation in the labour force.
On the request to step up efforts to collect quality data to document racism (paragraph 50), the Commission considers equality data essential to better design, adapt, monitor and evaluate policies to combat discrimination and racism. It encourages the collection of equality data, as indicated in several of its initiatives, including the Gender Equality Strategy, the LGBTIQ Equality Strategy, the EU Roma Strategic Framework, and the EU Anti-racism Action Plan and the Disability Rights Strategy. To improve the collection and use of equality data by Member States, the EU High Level Group on Non-discrimination, Equality and Diversity set up a Subgroup on Equality Data. This work is supported by FRA.
Concerning the actions to be taken to address structural racism and inequalities (paragraph 53) and monitor the adoption of national action plans (paragraph 54), following the EU Anti-racism Action Plan, Member States are were invited to develop national action plans against racism and racial discrimination by the end of 2022. The subgroup on the national implementation of the EU Anti-Racism Action Plan has already drafted the guiding principles for national action plans against racism and racial discrimination with Member States and the support of FRA. On top, the equality data subgroup also developed a guidance note to improve the collect and use of ethnic and racial data. The next tasks of the subgroup include drafting a monitoring checklist for the implementation of the common guiding principles and a reporting tool for the implementation of national action plans against racism, as well as the creation of a compendium of good practices in Member States by end 2022. In addition, a workshop on structural racism with the participation of the subgroup members and experts is planned for November 2022, the output of which will be a conclusions paper on structural racism including recommendations for, in particular, national authorities, on how to approach the work on combating structural racism in Member States. An event on this topic will be held in February 20232 in the framework of the Swedish Presidency tof the Council of the European Union. A mid-term report on the implementation of national action plans against racism will be published by the end of 2023.
On the request to ensure a fundamental rights approach to Artificial Intelligence (AI) (paragraph 57), the Commission proposed a regulation (AI Act) on 21 April 2021, whose main objectives include ensuring safety and facilitating the protection of fundamental rights where AI is used. The proposal includes training, testing and validation requirements regarding the data with which the AI is developed, and documentation requirements to ensure that providers and users of high-risk AI systems are able to prevent discriminatory outcomes from being caused by these systems. It further includes requirements to ensure the accountability, transparency and interpretability of the creation and use of high-risk AI systems. High-risk AI systems can be audited by the authorities in charge of supervising the compliance with the future AI Act, this can also comprise questions and in certain situations by authorities in charge of fundamental rights, including non-discrimination.
On the request to advance efforts to address gender-based violence (paragraph 59), the Commission's Gender Equality Strategy 2020-2025 laid out concrete actions to tackle this type of violence. On 8 March 2022, the Commission adopted a proposal for a directive on combating violence against women and domestic violence which provides for a comprehensive framework focussing on the criminalisation of certain forms of gender-based violence. It furthermore seeks to strengthen the support for, protection and access to justice of victims of violence against women and domestic violence and its prevention. EU accession to the Council of Europe Convention on preventing and combating violence against women and domestic violence remains a key priority. The Commission is planning to present a Recommendation on the prevention of harmful practices against women and girls, including female genital mutilation, forced abortion and sterilisation, child and forced marriage and so-called ‘honour-related violence’. An EU network on the prevention of gender-based violence and domestic violence, bringing together Member States and stakeholders to exchange good practice, and to fund training, capacity building and support services is currently being set up. An EU-wide survey, coordinated by Eurostat, will provide in 2023 data on the prevalence and dynamics of violence against women and other forms of interpersonal violence. Lastly, the Commission is facilitating the development of a new framework for cooperation between Internet platforms to address illegal and harmful online content.
On the call to consider abortion a fundamental right (paragraph 63), the Commission fully recognises every person’s fundamental right of access to quality healthcare. Every woman across the EU should have adequate access to quality health care and treatment. According to Article 168 of the Treaty on the Functioning of the EU, healthcare, including sexual and reproductive healthcare, is the exclusive competence of the Member States. The EU has a competence to encourage cooperation between the Member States, and lend support to their action in this area. The Commission supports regular exchanges between Member States and stakeholders on gender equality topics, such as gender equality and health under the Mutual Learning Programme in Gender Equality.
The Commission continues to fund civil society organisations working on gender equality, including sexual and reproductive health and rights, and also provides full support to Member States’ efforts in implementing the United Nations Sustainable Development Goals relevant to women’s health, universal access to sexual and reproductive care, family planning and education. 
On the call to better protect journalists and to ensure pluralism, (paragraphs 71,74,75, and 76), in its Recommendation on ensuring the protection, safety and empowerment of journalists in the EU of September 2021, the Commission asked Member States to submit, 18 months after the adoption of the Recommendation, information on the measures they have taken. Member States should collect up-to-date and consistent data and develop, where appropriate, reporting tools to obtain comparable information. The Commission will hold discussions on the measures taken to put the Recommendation in practice with Member States and stakeholders, in particular within the European News Media Forum. The Commission highlighted the issue of safety of journalists in its latest edition of the Rule of Law report, which included recommendations to some Member States to take action to better protect journalists. The Commission will also launch an independent study in the last quarter of 2022 to collect information on actions taken in Member States to protect the safety to journalists and to propose several indicators that Member States could use in their reports to the Commission. The Commission has continued its financial support to media pluralism projects. In 2022 it has signed grant agreements for the following five projects: Media Pluralism Monitor; Emergency support fund for investigative journalists and media organisations; Media Freedom Rapid Response; Media Ownership Monitoring System and Media councils in the digital age.
On the call to ensure the proper implementation of the revised Audiovisual Media Services Directive (AVMSD) (paragraph 82), the Commission recalls that this implementation is a priority. Due also to the pandemic, there was a significant delay in the transposition of the AVMSD by several Member States. The Commission opened infringement proceedings in November 2020 against 23 Member States and has taken all necessary steps, including the referral of cases to the CJEU. It has also carried out completeness checks and is preparing the assessment of the conformity with EU law of the national transposition acts notified by Member States, while monitoring its application across the EU. An external study to support the assessment of national laws is being launched to provide an overview of transposition in 2023. The Commission will monitor the Member States' application of the AVMSD in the upcoming AVMSD application report, expected to be adopted in the first quarter of 2023.
On the impact of the emergency measure on privacy and data protection (paragraph 83), the Commission recalls that since the COVID-19 outbreak, itself and the European Data Protection Board (EDPB) have put in place various initiatives to assist Member States in the development of anti-COVID-19 measures that comply with data protection rules. The Commission, like the EDPB, believes that an efficient response to the COVID-19 crisis and the protection of fundamental rights can both be achieved and has followed developments in the Member States, while understanding that sometimes Member States needed to take measures in response to COVID-19 in a context of extreme urgency, which should not result in a systematic failure of the Member States to comply with their obligation to consult their Data Protection Authorities (DPAs).
On 8 April 2020, the Commission adopted a Recommendation towards a common Union toolbox for the use of technology and data to combat and exit from the COVID-19 crisis, in particular concerning mobile applications and the use of anonymised mobility data[footnoteRef:4]. This Recommendation has established the general principles which should guide the development of a common European approach for the use of mobile applications, coordinated at EU level, for empowering citizens to take effective social distancing measures, and for warning, preventing and contact tracing to help limit the propagation of the COVID-19 disease. On 16 April 2020, the Commission published Guidance on apps supporting the fight against COVID 19 pandemic in relation to the data protection aspects[footnoteRef:5] This guidance has established the conditions the apps should meet to limit their intrusiveness and ensure compliance with EU privacy and personal data protection legislation, in particular the General Data Protection Regulation (GDPR) and the ePrivacy Directive. On 21 April 2020, the EDPB adopted Guidelines on the use of location data and contact tracing tools in the context of the COVID-19 outbreak[footnoteRef:6]. The EDPB has emphasised therein that “when it comes to using location data, preference should always be given to the processing of anonymised data rather than personal data”. Furthermore, the EDPB underlined that the systematic and large scale monitoring of location and/ or contacts between natural persons “can only be legitimised by relying on a voluntary adoption by the users for each of the respective purposes. This would imply, in particular, that individuals who decide not to or cannot use such applications should not suffer from any disadvantage at all”. The EDPB has recommended, among others that according to the GDPR principle of data minimisation, the data processed by the apps should be reduced to the strict minimum, and not collect unrelated or unnecessary information. In addition, on 21 April 2020, the EDPB issued Guidelines on the processing of data concerning health for the purpose of scientific research in the context of the COVID-19 outbreak[footnoteRef:7] These guidelines have provided clarifications as regards the legal basis, the implementation of adequate safeguards for such processing of health data and the exercise of the data subject rights. [4:  	C(2020) 2296 final]  [5:  	C(2020) 2523 final]  [6:  	Guidelines 04/2020]  [7:  	Guidelines 03/2020] 

The Report of 15 March 2022[footnoteRef:8] on the implementation of the EU Digital COVID Certificate Regulation, notes that the regulation and its implementation are in full compliance with EU data protection rules, ensuring, for example, that the amount of data collected is limited to what is necessary to achieve their purpose. In particular, it provides that personal data accessed in the context of the verification process is not to be retained. The EU Digital COVID Certificate is stored and verified offline, and as a result, the issuing Member State is not informed of a certificate having been verified. The Commission also ensures compliance with the principle of data minimisation in the context of implementing and delegated acts adopted pursuant to the provisions of the regulation. The security of the EU Digital COVID Certificates themselves has proven to be solid. Ensuring compliance with data protection, including information security, in the issuance systems is a responsibility incumbent on the Member States. While fraudulently issued certificates have been reported, there is no reason to believe that any cryptographic keys used to sign and authenticate EU Digital COVID Certificates have been compromised. Where Member States decide to use the EU Digital COVID Certificate for domestic purposes, this must be provided for in national law, which must comply with data protection requirements. Compliance with those national rules is for the national data protection authorities to enforce. [8:  	COM(2022) 123 final] 

Regarding the concerns about the weak and uneven enforcement of the General Data Protection Regulation, (paragraph 84), the Commission has consistently underlined the need for all DPAs to ramp up their efforts in enforcing the GDPR, which provides for a variety of tools for them to cooperate efficiently and effectively. For instance, the DPAs have recently adopted guidelines that will streamline the application of the cooperation mechanism[footnoteRef:9]. The enforcement of the GDPR sometimes touches on issues that affect the very business model of big tech multinational companies. Very often these cases raise for the first time very complex issues concerning the application of the GDPR. Furthermore, in most instances, those decisions will be challenged in courts, where not only substantive but also procedural (in particular due process rights issues) will be raised. [9:  EDPB Guidelines 02/2022 on the application of Article 60 GDPR adopted on 14 March 2022.] 

The DPAs have embarked on substantial efforts to enforce the GDPR. Major fines were imposed on multinationals in the last years. In particular, the Luxembourgish DPA has fined on 15 July 2021 Amazon.com Inc EUR 746 million for GDPR breaches due to use of customers’ data for targeted advertising purposes, which is the highest GDPR fine on any company in the EU so far, and Ireland’s Data Protection Commission (DPC) has fined on 2 August 2021 WhatsApp EUR 225 million for breach of its transparency obligations under the GDPR and on 15 September 2022 Instagram EUR 405 million concerning the processing of personal data relating to child users of the Instagram social networking service. 
Concerning major on-going files, the DPC has recently submitted to other concerned DPAs three draft decisions under the cooperation mechanism of Article 60 GDPR: i) on the investigation of TikTok’s handling of children’s data, ii) on the inquiry into Meta Platform Ireland’s obligations under Article 25 GDPR (“data protection by design and by default”) and iii) on the inquiry into Meta Platform Ireland’s compliance with Chapter V, in particular Article 46(1) GDPR as regards data transfers to the United States. Furthermore, there are currently three dispute resolution processes triggered by DPC under Article 65(1)(a) GDPR for cases which were not resolved within the cooperation mechanism, regarding Facebook, Instagram and WhatsApp. This proves that the DPAs are making use of the cooperation and consistency mechanism within the EDPB to enforce cross-border cases against big tech multinational companies. 
The Commission also plays its part in the implementation of the GDPR through infringement proceedings. Infringements launched include: a reasoned opinion sent on 12 November 2021 to Belgium for failing to ensure full independence of its DPA. As a result, this issue, which related to the situation of particular members of the Belgian DPA, has been resolved; a letter of formal notice sent on 9 February 2022 to Slovenia asking it to adapt its national data protection framework, including the rules on its DPA, and to enable it to exercise effectively all the corrective powers provided to it under the GDPR. As the Commission's concerns were not addressed, the Commission sent a reasoned opinion on 15 July 2022; letters of formal notice sent on 6 April 2022 to Finland and Sweden, for failing to fulfil their obligations as regards the data subjects’ right to an effective judicial remedy against the supervisory authority in certain cases.
Concerning the request to put the fundamental rights of migrants and the centre of the migration and asylum policies (paragraph 87), in the context of the Pact on Migration and Asylum adopted in 2020, the Commission proposed a more coordinated approach to search and rescue issues, with a view to avoiding incidents at sea, maintaining safety of navigation and ensuring effective migration management, in full compliance with the relevant legal framework. In the framework of the Pact, the Commission has issued a Recommendation [(EU)2020/1365] addressed to Member States and aimed at supporting reinforced information sharing, coordination and cooperation between Member States, private actors and other relevant stakeholders in the field of search and rescue. The Commission has launched the European Contact Group on search and rescue.
On the call to act where there are indications of pushbacks and violence (paragraph 88), the Commission is concerned by allegations of violence and mistreatment of migrants and asylum seekers at the EU’s borders and underlined several times to the Member States the need to promptly investigate those allegations in full respect of fundamental rights. Independent and credible monitoring is essential to prevent fundamental rights violations. This is why the Commission proposed an obligation on Member States to establish an independent monitoring mechanism for screening at the external borders in the proposal for a Screening Regulation. The Commission continues to monitor compliance with the EU acquis in full respect of fundamental rights. When it concludes that a Member State has systematically breached EU law, it may use its power to launch infringement proceedings.
On the request to investigate on Frontex (paragraph 89), the Commission takes all allegations and reports of so-called pushbacks very seriously, as well as allegations of any other form of violation of fundamental rights. Following a proposal of the Commission, Frontex’s Management Board established a Working Group on Fundamental Rights, Legal and Operational aspects of operations to investigate allegations of pushbacks involving Frontex staff and/ or assets in the Aegean Sea. In all the incidents examined, the Working Group was not appable to ascertain any sort of misconduct by Frontex staff, and neither was the European Parliament’s Frontex Scrutiny Working Group. At the same time, the Commission has been consistently supporting actions to improve the overall governance of Frontex, namely its transparency and accountability, and its protection of fundamental rights. It has done so by exercising its rights and responsibilities as member of the Management Board and in the context of the work undertaken by the ad-hoc working group on fundamental rights, the European Parliament Frontex Scrutiny Working Group, the European Ombudsman and the Court of Auditors. The Commission believes that the main building blocks are in place to ensure a fully functioning fundamental rights monitoring system in line with the Regulation (EU) 2019/1896 (“the EBCG Regulation”). All Frontex operations are governed by a strong EU legal framework that places at the forefront the respect for fundamental rights. The decision to apply Article 46 of the EBCG Regulation (namely, the decision to suspend, terminate or not launch Frontex activities) ultimately lies with the Executive Director of Frontex. Nevertheless, the Commission believes that triggering Article 46 should be a measure of last resort, as Frontex fulfils a critically important task in supporting Member States to manage the EU’s external borders in compliance with fundamental rights.
On the establishment of a monitoring mechanism at the borders (paragraph 92), the Commission notes that under Regulation (EU) 2016/399 (‘Schengen Borders Code’) and the EBCG Regulation, Member States shall ensure that all border management activities, including with respect to the use of technology in border management, take place in full compliance with fundamental rights. The Commission has actively supported the initiatives by Member States to establish independent national monitoring mechanisms, and will continue to do so, including by advising them on the mandates and independence of these bodies. In its proposal for a Screening Regulation, the Commission proposed the establishment of independent monitoring mechanisms by the Member States, which would cover the respect of fundamental rights in relation to the screening, the respect of the applicable national rules in the case of detention during the screening, as well as compliance with the principle of non-refoulement.
On the implementation of the code of conduct on countering illegal hate speech online (paragraph 95), the Commission continues to monitor this and prompt progress by the parties, in particular the IT companies. The 2021 monitoring exercise showed a slow-down of the progress on notice and action, compared with the good results in previous years[footnoteRef:10]. The Commission will soon publish the results of 2022, which will be particularly relevant to assess whether the negative trends of 2021 have been addressed. The Commission is also prompting additional voluntary activities to reinforce the cooperation between civil society organisations acting as trusted flaggers and the content moderation teams in the IT companies, so that platforms are alerted promptly by experts from the ground on emerging hate speech threats with a view to improve their capacity to quickly review and take down content. The Code of conduct continues to attract new businesses: in 2022, Twitch and Rakuten Viber joined the Code. [10:  	https://ec.europa.eu/commission/presscorner/detail/en/ip_21_5082 ] 

On the call to adopt relevant legislative initiatives and factor environmental concerns in decision-making and to ensure the EU-wide implementation of the Aarhus convention (paragraphs 96-98), the Commission, with the European Green Deal, has made tackling climate and environmental challenges a key priority for the EU. There will be no sustainable future and human well-being without tackling the interconnected climate, biodiversity and pollution crisis. The Commission continuously monitors progress in mainstreaming environmental rights in all EU policies. The EU has also made significant progress in greening its overall macroeconomic policy, in particular the European Semester.
[bookmark: _GoBack]The Commission welcomes the attention that the Parliament has given to environmental protection and the role of civil society in this area. Across the EU, non-governmental organisations play a crucial advocacy role ensuring that environmental considerations are taken into account. In October 2021, the EU amended existing EU rules on access to justice in environmental matters (the Aarhus Regulation), allowing for better public scrutiny of its decisions affecting the environment, and expanding the rights of environmental non-governmental organisations (NGOs) and other members of the public, to request EU institutions and bodies to review that their decisions comply with EU environmental law. The Commission is currently analysing the options available to further improve access to justice in the area of state aid and will report on its findings. In addition, the Commission also facilitates access to justice in environmental matters for individuals and NGOs in Member States. The inclusion of environmental defenders in the scope of the recently adopted proposal for an anti-SLAPP (Strategic Lawsuits Against Public Participation) Directive also contributes to the implementation of the EU’s international obligations under the Aarhus Convention.
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