
[bookmark: Ombudsman]Follow-up to the European Parliament non-legislative resolution of 14 March 2023 
on the annual report on the activities of the European Ombudsman in 2021
1. Rapporteur: Anne-Sophie PELLETIER, (The Left / FR)
2. [bookmark: References]Reference number: 2022/2141 (INI) / A9-0054/2023 / P9_TA(2023)0070
3. Date of adoption of the resolution: 14 March 2023
4. Competent Parliamentary Committee: Committee on Petitions (PETI)
5. Brief analysis/ assessment of the resolution and requests made in it: 
Every year the PETI-Committee adopts an own-initiative report on the annual report on the activities of the European Ombudsman (hereafter ‘Ombudsman’), currently Ms Emily O'REILLY. This report contains a motion for a resolution and is submitted to the plenary for a debate and a vote. The current resolution was adopted on 14 March 2023 and refers to the activities of the Ombudsman in 2021. According to an established procedure, the Commission replies in writing to the issues raised in the resolution concerning the Commission where replies are needed.
6. Response to requests and an overview of action taken, or intended to be taken, by the Commission: 
Paragraph 9 - Transparency
The Commission gives a great importance to transparency of the EU decision-making. It proactively publishes a wide variety of legal, policy, administrative and other documents on different websites and registers. Many are available on the Register of Commission Documents, Register of Delegated and implementing acts, as well as Comitology register and other corporate registers managed by the Secretariat-General, while others can be found on websites managed by Directorates-General or EUR-Lex. 
The Commission constantly looks into tools to strengthen the transparency framework. In 2021, it released a new version of the Register of Commission Documents, featuring additional search functionalities, improved user interface and improved presentation of documents. As of 2022, new types of documents were published on the Register of Commission Documents. Additionally, the Commission has made available a new tool to the public (Electronic Access to European Commission Documents) to facilitate making requests for access to documents and searching for documents already disclosed by the Commission which are published in the EASE Portal.
Paragraphs 10 and 11 – Access to documents (review of Regulation 1049/2001)
Public access to documents held by the EU institutions is currently governed by Regulation (EC) No 1049/2001 and the relevant case-law of the Court of Justice. In 2019, the Parliament requested the Commission to withdraw the two proposals for recast of this regulation presented in 2008 and 2011 (2008/0090 (COD) and 2011/0073 (COD)). On 29 January 2020, following this request, the Commission proposed to withdraw both proposals on the grounds that no progress was made by co-legislators since 2011. However, the European Parliament opposed the withdrawal of the two proposals. By letter on 14 September 2020 to the European Parliament, the Commission agreed not to withdraw the proposals and to support further political debate. Consequently, these proposals are still pending and are basis for any further legislative and political discussions.
In its Work Programme 2023, the Commission indicates that in 2024 it will look into tools to strengthen its transparency framework, in particular as regards access to documents.
[bookmark: _Hlk132624007]Paragraph 13 – Access to documents (exchange of text messages)
In line with Article 3 (a) of the Regulation (EC) No 1049/2001, a ‘document’ shall mean any content whatever its medium concerning a matter relating to the policies, activities and decisions falling within the institution's sphere of responsibility. The Commission’s registration criteria, as set out in the Commission Decision on document management[footnoteRef:2], also focus solely on the content of a document and do not refer to its medium. In accordance with these criteria, a document drawn up or received by the European Commission must be registered if it contains important information that is not short-lived and/ or may involve action or follow-up by the European Commission or one of its departments. The Commission and the Ombudsman agreed that what matters is the content of a document. [2:  	Commission Decision (EU) 2021/2121 of 6 July 2020 on records management and archives, OJ L 430, 2.12.2021, p. 30–41] 

The Commission explained in its decision C(2021) 5592, which was the subject of the Ombudsman’s enquiry on into Commission’s refusal to grant public access to text messages exchanged between the Commission President and the CEO of a pharmaceutical company on the purchase of COVID-19 vaccines, that when a document drawn up or received by the Commission does not contain important information, and/ or is short-lived and does not fall within the institution sphere of responsibility, it does not fulfil the registration criteria and is therefore not registered. Such short-lived, ephemeral documents are not kept, and as a consequence, are not in the possession of the institution pursuant Article 2(3) of the Regulation (EC) No 1049/2001. The Commission explained in the reply to the Ombudsman’s Strategic Initiative SI/4/2021/TE, that the search undertaken by the President’s cabinet for relevant text messages corresponding to the request for access to documents had not yielded any results.
The Commission intends to issue further guidance on modern communication tools such as text and instant messages. To ensure consistency, the Commission reached out to the other EU institutions and bodies and proposed to draw up together guidance for the staff of the institutions on the use of modern communication tools in EU professional context. To this end, the Commission held a meeting with the EU institutions and bodies on 9 December 2022. Following the conclusions of this meeting, the Commission sent on 6 March 2023 a scoping note outlining the main elements of the rules and principles applicable to the tools of communication and requested feedback from other EU institutions and bodies.
Paragraph 14 – Access to documents (medical masks – COVID-19 pandemic)
The Commission attached a great role to transparency also during the Covid-19 pandemic, and continued handling requests for public access during this period. As regards the Ombudsman’s inquiry into how the Commission handled a request for access to documents concerning the quality of medical masks, the Commission stresses that it granted a wide access to the documents requested. Further to the Ombudsman’s recommendation to grant wider access to a limited number of the documents concerned, the Commission granted further access to most of these documents and confirmed, after a careful assessment, that it had applied the EU legislation on access to documents in the most transparent way possible.
Recital J and paragraph 16 – ‘Revolving doors’
The Commission notes with satisfaction that the Ombudsman, when closing its inquiry in May 2022, has not found any instance of maladministration in the 100 Commission decisions her team examined. It also notes that the Ombudsman welcomed the improvements made by the Commission since her last inquiry on the issue.
The mere figure of approved or refused activities of former staff members is of little relevance for the assessment of the ‘revolving doors’ subject as a whole. To rely only on such statistics can be misleading.
For instance, when assessing a possible post-service activity, the administration engages in a dialogue with its staff and it happens sometimes that such planned activity is abandoned. This type of situation is not as such reflected in the statistics.
The Commission considers that its approach in managing the revolving doors for all categories of staff, including senior managers, is effective, robust and proportionate. Whilst based on a case-by-case assessment, the approach is in line with the requirements of safeguarding the general interest and preserving the rights of staff members to engage in work and to pursue a freely chosen or accepted occupation.
When necessary, and in line with the principle of proportionality, the Commission has not hesitated to impose strict mitigating measures to envisaged activities of senior managers or even forbid them altogether.
When closing its third inquiry on the “revolving doors” phenomenon, in May 2022, the Ombudsman found genuine improvements since she had last examined the issue, including guidance on how to conduct more rigorous examinations of each move. The Ombudsman has welcomed the Commission’s constructive response to her inquiry on how it handles moves by staff to the private sector. 
The Ombudsman has noted that the Commission has high standards in ethics and transparency, and she has encouraged the Commission to continue to lead by example. In particular, the Ombudsman took the view that the Commission’s management of what she defined as incoming revolving door moves is generally in line with the relevant rules of the Staff Regulations and appropriate in practice. Moreover, she assessed that the Commission’s management of requests for authorisation of occupational activities after leaving the service is technically in line with the Staff Regulations. The closing decision found no maladministration and contained no formal recommendations, but only some suggestions.
As concerns EU agencies, the EU Staff Regulations apply to all institutions including EU agencies. However, EU agencies are separate and independent legal entities created by legislation adopted by the European Parliament and the Council. In this context it is essential to stress that, as an inevitable legal consequence of this political choice by the EU legislator, each agency is autonomously responsible for the implementation of the rules, the compliance and for adopting individual decisions concerning their staff.
To ensure consistency and harmonisation, the EU Staff Regulations and the implementing rules adopted by the Commission apply to EU agencies pursuant Article 110 (2) of the Staff Regulations. If an agency wants to derogate from the Commission implementing rules and adopt its own rules, it can do so, but it will need to seek the Commission’s agreement. As an example, all Union agencies applying the Staff Regulations, apply by analogy the Commission’s Decision on outside activities and assignments and occupational activities after leaving the service. In this context, the Commission always presents to the agencies its planned new implementing rules to the Staff Regulations, including those on ethics. It also offers and provides, upon the request of agencies, explanations on the application of these rules at the Commission. The Commission shares also best practices through presentations on ethics to raise awareness on Staff Regulations’ provisions on ethics. Moreover, the Commission uses its influence when it is represented in the board of an agency, be it as full member or as an observer.
Against this background, the Commission can contribute to promoting actively the adoption of harmonised ethical rules, and compliance with these rules, but it cannot legally act as an enforcer of rules on other independent EU bodies.
Paragraph 17 – Conflicts of interest (High Level Forum on the EU Capital Markets Union
Regarding the Ombudsman’s enquiry into how the Commission handled concerns about the composition of the High-Level Forum on the EU Capital Markets Union, the Commission underlined in its reply to the Ombudsman that it was fully determined to undertake all necessary measures that seek to prevent or adequately mitigate possible conflicts of interest.
The Commission took note of the Ombudsman’s conclusions and explained in its reply that, in the case at hand, it had taken several practical measures to mitigate the risk posed by conflicts of interest and that those measures were sufficient to ensure a fair representation of all experts’ views. The safeguards put in place by the Commission ensured that the ultimate result of the High-Level Forum’s work was well balanced and objective.
The Commission would like to underline that the figure in the amendment indicating that only 7 out of the 28 members were independent is taken out of its context and may be misleading, as it mixes two different categories of expert group members. Only 12 of the 28 members of the expert group were type A (independent experts). The rest (16) were appointed to represent an interest (type B) following the current rules. Of the 12 type A members, 5 were found to have conflict of interest.
The Commission would also like to point out that the Ombudsman did not suggest that the existing rules on how Commission expert groups are created and operated were insufficient.
The issue of ‘revolving doors’ mentioned in the paragraph 17 of the resolution is irrelevant in this context, as there were no Ombudsman’s findings or recommendations with regard to the High-Level Forum on the EU Capital Markets Union.
Paragraph 18 - Interactions with tobacco interest representatives
The strategic inquiry was conducted in the years 2021 and 2022 including a meeting with the inquiry team. The Commission provided all necessary information and explanation as to the policy it follows regarding interactions with the tobacco industry. It outlined its policy with regards to relations with interest representatives and specific regime it applies towards tobacco industry. At the request of the European Ombudsman, it provided all relevant documents. The European Ombudsman has not issued a final report and recommendation to the Commission on that matter.  The Commission has taken note of the preliminary findings of 18 April 2023 and intends to respond to the Ombudsman on them in view of facilitating the finalisation of the report.
Paragraph 20 - Sustainability of gas projects listed as projects of regional significance by the Energy Community
The Commission took note of the conclusion of the Ombudsman. The Commission is of the opinion that the sustainability assessment of all gas projects on the lists of Projects of Energy Community interest (PECIs) and Projects of Mutual Interest (PMIs), that were published on 14 January 2021, has been carried out appropriately and in full respect of the Energy Community Treaty, followed the applicable legislation and selection rules at that time and was based on the ‘fit for purpose’ principle, taking into account the regional specificities, like the existing energy mix.
The Commission was involved in the main stages of the methodology preparation and assessment for the 2020 PECI and PMI lists. The role of the Commission was to transmit the experience gained in the PCI assessment within the EU and to provide guidance on the new policy orientation of the EU in order to establish the right methodological basis for the 2020 Energy Community lists, which would be oriented towards the European Green Deal as well as fit for the realities and the energy and climate objectives of the Energy Community Contracting Parties. In this context, it should be emphasised that the Commission actively sought to incorporate various elements of sustainability, based on available and credible data, which could be used in measuring the projects’ impact on decarbonisation and climate.
The Commission’s engagement in the process of the methodology preparation led to the incorporation of joint scenarios of European Network of Transmission System Operators for Electricity (ENTSOs), in particular the National Trends scenario from the latest Ten Year Network Development Plan (TYNDP) 2020, which is in line with EU 2030 targets. Additionally, the Commission promoted the use of the EU’s PRIMES Electric Unicycle Collective (EUCO) 3223.5 scenario for the purpose of the development of the Green scenario for the PECI/PMI assessment. This was done with the purpose to align the input data with that of the European Union, complying with EU target setting. The project assessment was performed based on both scenarios, then the Benefit over Cost (B/C) results were weighted with a 50-50% share for the final Cost-Benefit Analysis (CBA) results. The Commission also expressed its preference to use a carbon price in the methodology even if the Energy Community Contracting Parties, at the moment, are not legally required to use such a mechanism which disincentives the use of more polluting fuels.
Finally, once the revised Trans-European Networks for Energy (TEN-E) Regulation is adapted and incorporated in the Energy Community, new lists of PECI will be prepared in a different manner, considering new sustainability criterion, developed for the TEN-E/PCI process, to be used also for the PECI/PMI selection.
Paragraph 21 - EU-Mercosur trade negotiations (‘sustainability impact assessment’)
The Commission took note of the conclusion of the Ombudsman. It has been carrying out a comprehensive and continuous process of civil society consultations with several meetings and numerous possibilities for civil society to provide oral and written input. And the Commission remains committed to this continued dialogue with all interested stakeholders on the EU-Mercosur Trade Agreement.
It is in this spirit that the Commission started the EU-Mercosur Sustainability Impact Assessment (SIA) in 2017 with the intention to finalise and publish it before the end of the negotiations, although there is no explicit or legally binding requirement on timing. Unfortunately, the Commission did not conclude it on time given the unpredictable nature of the process and timing of the negotiations.
Nevertheless, the Commission considered comprehensively the latest SIA findings available at the time of the negotiations. It is also the intention of the Commission to address outstanding issues identified by the final SIA report, including on trade and sustainable development commitments.
The Commission remains strongly committed to a transparent and inclusive negotiation process with close civil society involvement. The SIAs are a critical tool to ensure that EU trade agreements respect economic, social and environmental standards. The Commission reformed the SIA process in 2018 in order to ensure that the final SIAs can be ready quicker than before.
The Commission also would like to stress that the Ombudsman solely criticised the Commission regarding the procedure and not the substance.
It did not judge whether sustainability issues have duly been addressed in the negotiated outcome or not.
In fact, the Ombudsman recognised the Commission’s efforts to include the latest information available under the SIA process in the EU-Mercosur negotiations.
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