


[bookmark: RoL]Follow up to the European Parliament non-legislative resolution on the 2022 Rule of Law Report - The Rule of Law situation in the European Union
1. Resolution tabled pursuant to Rule 132(2) of the European Parliament's Rules of procedure 
2. Reference numbers: 2022/2898 (RSP) / B9-0189/2023/ P9_TA (2023)0094
3. Date of adoption of the resolution: 30 March 2023
4. Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
5. Brief analysis/ assessment of the resolution and requests made in it: 
[bookmark: _Hlk132640987][bookmark: _Hlk132633213]The resolution responds to the European Commission’s 2022 Rule of Law Report, published in July 2022, and welcomes it, including the country chapters and the country-specific recommendations. On the other hand, the resolution criticises the fact that the recommendations made in Parliament’s previous resolutions were not fully addressed. The Parliament calls on the Commission to devote more resources to the report. In terms of scope, the Parliament reiterates its call for the report to cover all values enshrined in Article 2 of the Treaty on the European Union (TEU), and separate chapters on civic space and the Union’s institutions. It also asks for the report to include missing elements of the Venice Commission 2016 Rule of Law checklist such as the prevention of abuse of powers, equality before the law and non-discrimination. It calls on the Commission to continue reporting on national responses to COVID-19. It also asks for the inclusion of a summary of the implementation of the EU’s anti-racism action plan and an analysis of how the backlash in the rule of law affects different minority groups. Furthermore, the resolution encourages the Commission to closely monitor Member States’ level of cooperation with the European Public Prosecutor’s Office (EPPO) and the implementation of rulings at national level. Finally, it criticises the fact that (alleged) human rights violations against migrants at the EU’s external borders are not part of the assessment made by the Commission. In terms of methodology, the Parliament calls on the Commission to deepen its participation in debates at national level, invest more in awareness raising and devote more time to the country visits. It commends the Commission for its efforts to engage with national stakeholders and calls on the Commission to involve civil society consistently and meaningfully in the preparation and follow-up to the report. While welcoming the recommendations, the resolution regrets that they are not binding and asks that they are assessed in the upcoming report with specific benchmarks and a clear timeline for implementation. The resolution also asks that there is a clear link between the concerns expressed and the recommendations put forward. It also regrets the lack of recommendations related to Member States’ unjustified use of spyware technologies. Furthermore, the Parliament reiterates its outstanding calls on the differentiation between systemic and individual breaches, the need for a direct link between the report and the activation of other instruments (such as Article 7 TEU, the Conditionality Regulation, or infringement procedures) and the involvement of a panel of independent experts (the resolution asks the Parliament’s Bureau to organise a public procurement procedure for such a panel). Finally, the resolution regrets the lack of meaningful progress in the Council on the Article 7 TEU procedures.
6. Response to the requests in the resolution and overview of the action taken, or intended to be taken, by the Commission: 
The Commission welcomes the Parliament’s resolution and fully shares its objectives for promoting, protecting, and reinforcing Union values, in accordance with Article 2 TEU. The Commission has given the resolution careful consideration. Many elements reflect the approach it is pursuing with its annual Rule of Law Report. The Commission looks forward to continuing the dialogue with the European Parliament based on the 2023 Rule of Law Report, which will be adopted in July 2023.
The Commission welcomes the close cooperation of the European Parliament to develop the discussion further, using the Rule of Law Report and its 27 country chapters as a basis for a regular dialogue in the European Parliament on the situation at national level. Existing institutional arrangements allow such dialogue to involve the Council, national parliaments, civil society actors and independent observers. The Commission’s representatives would be ready to participate to such dialogues at high level. As regards the proposed greater formalisation of the work between the institutions through an inter-institutional agreement (paragraph 19), while such an agreement could help to frame the discussion, the formalisation could be difficult to negotiate, with the risk that discussions focus on procedure rather than substance. For that reason, the Commission’s preference at this stage remains to make the most of the interinstitutional cooperation framework as it stands, fully using its potential for further development.
Regarding the general scope of the Rule of Law Report (paragraph 2), the Commission underlines that it is already covering four broad and systemically important areas: national justice systems, anti-corruption frameworks, media pluralism and media freedom and other institutional issues related to checks and balances. The report consists of an umbrella Communication, identifying the main trends and developments over the reporting period under each of the pillars across the EU, as well as 27 country chapters dedicated to the situation on rule of law in each Member State. The 2022 Report, as recognised by the Parliament (paragraph 2), also covers several new elements such as public service media, the response of national checks to the use of spyware surveillance software, and the implementation of judgments of the European Court of Human Rights. The Commission has continued to report on developments related to the COVID-19 pandemic with an impact on the rule of law (paragraph 17) and will continue to do so, where relevant. The Commission fully agrees that the EPPO plays a key role in safeguarding the rule of law and combating corruption in the Union. It has also taken due note of the Parliament’s request to look into the degree of cooperation between the Member States and the EPPO, which is a topic that already falls within the scope of the Rule of Law Report. On the inclusion of missing elements of the Venice Commission 2016 Rule of Law checklist (paragraph 20), the methodology of the Rule of Law Report already notes that the Venice Commission checklist both provides an important source of standards and can be a tool to help identify specific risks and weaknesses.
As regards expanding the scope of the report to all values under Article 2 TEU (paragraph 19), the Commission points out that the report is one element of a broader endeavour at EU level to strengthen the founding EU values, including democracy, equality, and respect for human rights. The report is complemented by a set of other initiatives including the European Democracy Action Plan, the Strategy to strengthen the application of the Charter of Fundamental Rights in the EU with its thematic annual reports focusing on areas of strategic relevance governed by EU law, and targeted strategies to address the needs of the most vulnerable. Among these strategies is the EU anti-racism action plan where an overview of the progress achieved in the first three years of its implementation will be provided at the end of 2023. The progress report will also provide information about the implementation of national action plans against racism in Member States. The Commission also adopted in 2021 a package of measures to reinforce democracy and protect the integrity of elections, which included proposals on voting rights of mobile EU citizens, a legislative proposal on transparency and targeting of political advertising and a legislative proposal to update EU rules on the funding of European political parties and foundations. It also fostered cooperation with Member States on election processes in the framework of the Elections Cooperation Network on Elections. Another related aspect is monitoring the application of EU law[footnoteRef:2] and the protection of fundamental rights under the Charter, including through the use of infringement proceedings. These instruments illustrate together the Commission’s comprehensive approach, based on a panoply of different instruments, to promoting the values of democracy, the rule of law and respect for fundamental rights. It is also currently not feasible nor appropriate for the report to cover each right guaranteed by the Charter for each Member State. [2:  	See the annual Report on the application of EU law, with the most recent edition published on 15 July
2022: “Application of EU law: Upholding rights, fundamental freedoms and the rule of law”] 

As regards the request to include a chapter on Union institutions (paragraph 23), there are currently no plans to change the structure of the report. In particular, such a chapter within the current report would require the Commission to report on itself, which would raise concerns in terms of legitimacy.
Concerning the request to dedicate to civic space a separate pillar including country recommendations (paragraph 16), the Commission notes that the assessment of developments related to the framework for civil society has continuously been deepened throughout successive editions of the report. The report covers i.a. issues related to funding, the legal framework, civil society participation in policy-making and a free and safe operating environment for civil society, including, where relevant, the potential chilling effects of measures affecting civil society. Several recommendations related to the framework for civil society have been addressed to Member States in the 2022 Report and the Commission will follow-up on them in the 2023 Report.
The Commission fully agrees with the Parliament with regard to the importance of civil society actors (CSOs), which must be able to operate in an open, secure and safe environment that is free from all acts of intimidation, harassment and reprisals. To recognise the crucial role played by CSOs and rights defenders, the Commission decided to dedicate the 2022 Report on the application of the Charter of Fundamental Rights to the role of the civic space in protecting and promoting Charter rights[footnoteRef:3]. The Commission did not hesitate to act, as guardian of the Treaties, in cases of violation of EU law, including the Charter, restricting the fundamental rights of CSOs and will continue to do so, as necessary. On 27 April 2022, as had been announced in the European Democracy Action Plan, the Commission presented a proposal for a directive and adopted a Commission recommendation to improve the protection of journalists, human rights defenders, and others from manifestly unfounded or abusive court proceedings. The Commission is currently supporting Member States in the implementation of the recommendation. It is working closely with the Fundamental Rights Agency (FRA) in the context of the Rule of Law Report. As a follow-up to the 2022 Report, the Commission has developed a new approach with dedicated national rule of law dialogues directly involving national civil society in a number of Member States, together with FRA, with the intention to extend these dialogues to the other Member States as well, also in view of the Parliament’s call to further extend the participation in debates at national and local level (paragraph 3). [3:  	Report from the Commission, “A thriving civic space for upholding fundamental rights in the EU 2022
Annual Report on the Application of the EU Charter of Fundamental Rights”, COM(2022)716 final of 6 December 2022] 

As regards the assessment and methodology (paragraphs 3, 8, 11 and 15), the Commission notes that the country chapters analyse new significant developments since the adoption of the 2022 Report and follow-up on the challenges and developments identified in the previous editions of the report. The report already identifies in a consistent way which challenges are of a more serious nature and raise concerns (paragraph 26), and which challenges are more isolated. In a few countries, where there are serious structural concerns, this is also indicated clearly. It is important that the country chapters are read as a whole, in order to give a full picture of the rule of law situation. In the 2022 Rule of Law Report, the analysis was further deepened compared to previous two reports. For this purpose, and in order to expand the sources for the report, in 2022, the country visits were extended both in number of meetings and of authorities met. In the preparations for it, the Commission services conducted over 500 meetings with nearly 700 national authorities, independent bodies and non-governmental and professional organisations, including civil society. For the 2023 Report and in direct response to requests from the Parliament and civil society, the Commission has also taken further steps to increase the transparency and inclusiveness of the approach. The Commission has further prolonged the consultation period and provided additional information about the process, including the country visits and network of national contact points on the rule of law, on the Commission’s website. The Commission will continue to reflect on ways to best involve stakeholders in a transparent manner, including by further improving the modalities of the online consultation (also as regards the available time to respond) and ensuring that the timeline is publicly available sufficiently in advance.
In preparing its assessment, the Commission continues to rely on external expertise from a variety of international organisations and EU agencies. In particular, the Commission cooperates very closely with the Council of Europe and the Fundamental Rights Agency and also receives input from the UN Office of the High Commissioner for Human Rights. However, the Rule of Law Report ultimately represents the Commission’s own assessment and the Commission takes responsibility for it as the EU institution tasked to be the guardian of the EU Treaties. Delegation of decision-making powers to an external panel of experts would raise concerns in terms of legitimacy, balance of inputs and accountability for the results.
The Commission recognises that the Parliament welcomes the inclusion of recommendations in the 2022 Rule of Law Report (paragraphs 8, 12, 13, 14 and 18), which further contributes to the effectiveness of the report, by assisting and supporting Member States in their efforts to take forward reforms and to identify where improvements or follow-up to recent changes or reforms may be needed. Recommendations are anchored in EU Law and well-established European standards, and take into account the specificity of national legal systems. They are addressed and tailored to each Member State and based on the clear and specific assessments contained in each country chapter (paragraph 8), while the horizontal Communication presents an overall summary of the key developments in the EU over the past year and the relevant recommendations. The Rule of Law Report is a preventive instrument, which by its nature is not legally binding, including the recommendations (paragraphs 12 and 13). However, the Commission will continue to follow up on the recommendations both at the political and at technical levels, and analyse how they were addressed in each future edition of the Rule of Law Report, in line with the established methodology and the annual cycle of reporting. The Commission stands ready to assist Member States in the efforts to implement the Report’s recommendations. 
[bookmark: _Hlk132972021]The Commission fully agrees with the Parliament's condemnation of illegal surveillance, especially through the use of spyware (paragraph 18). In order to respond to this practice in the case of journalists, the Commission has proposed in the context of the European Media Freedom Act to prohibit the use of spyware against media service providers, their employees and family members, unless this is necessary for reasons of protection of public and national security. An exception to such prohibition must be in line with Article 52 of the Charter, i.e. it must be based on a law, which respects clarity and foreseeability, and be necessary and proportionate. The Commission has also requested information from all Member States about their national legal framework governing the use of spyware from a data protection perspective. The Commission is awaiting the adoption of the PEGA Committee’s final report. Based on both the PEGA report and our own fact gathering exercise the Commission will decide on the most appropriate way forward. The use of spyware will also be covered in the upcoming Rule of Law Report, where relevant, notably as regards the functioning of national checks and balances, as it was the case last year.
As regard calls on the Commission to use relevant elements of the methodology applied in the annual rule of law reports in its evaluation of all candidate and potential candidate countries for EU accession, the Commission recalls that respect for the rule of law is at the core of its enlargement policy. The methodology applied to the annual progress reports of each candidate country and potential candidate, in the context of the yearly Enlargement Package, places a focus on the rule of law that is articulated, thorough and comprehensive. The Commission has been preparing reports on the enlargement countries since 1998, and the methodology of reporting has been refined and revised several times throughout the years, most recently in 2020 with the revised enlargement methodology. The Commission’s objective is to ensure coherence between the rule of law reporting for EU Member States and for enlargement countries and to continue high quality and fully objective reporting.
Links to other instruments
As regards linking the report with concrete tools to be activated in relation to identified or possible rule of law issues (paragraph 28), the Commission clarifies that the Rule of Law Report is only one of the tools in the EU Rule of Law toolbox. While there must be synergies between the tools, they are separate instruments with different conditions under which they can be used and as such require a separate, detailed and time-sensitive assessment. The Commission stresses it would not seem adequate to pre-empt or to rule out a future decision to use one of the tools at the time of the adoption of the next Rule of Law Report, thereby restricting the EU’s ability to react to developing situations.
Regulation (EU, Euratom) 2020/2092 on a general regime for the protection of the Union budget (‘Conditionality Regulation’) is a separate tool from the Rule of Law Report. The Conditionality Regulation cites the Rule of Law Report as one of the sources for the Commission to assess whether the conditions to adopt measures are met. The Conditionality Regulation sets out specific rules and procedures for the Commission to assess each situation and find whether there are breaches of the principles of the rule of law that affect or seriously risk affecting the sound financial management of the Union budget or the protection of the financial interests of the Union in a sufficiently direct way. In particular, the Conditionality Regulation requires the assessment to be objective, impartial and fair, which includes examining several sources, basing findings on set of evidence and giving the Member State concerned the opportunity to express its views.
On the procedures under Article 7 TEU (paragraph 24), the Commission calls on the Member States concerned and the Council to invest in accelerating the resolution of the problems raised under these procedures, finding solutions that protect the rule of law and the values common to all the Member States. Until a solution is found to the concerns raised, the Commission remains committed to supporting the Council in the continuation of the Article 7 TEU procedures to resolve the issues at stake. The Commission also reiterates that the European Parliament should be given the possibility to present its case in the Council in the procedures it has initiated.
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