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1.	Rapporteur: René REPASI (S&D / DE)
2.	Reference numbers: 2022/2060 (INI) / A9-0183/2023 / P9_TA(2023)0227
3.	Date of adoption of the resolution: 13 June 2023
4.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
5.	Brief assessment of the resolution and the requests made in it:
[bookmark: _Hlk138668656]The resolution of the European Parliament concerns the Commission’s Annual Report on Competition Policy 2021 (COM(2022) 0337 final) and its accompanying Staff Working Document (SWD (2022) 0188 final), adopted on 14 July 2022. These documents together are referred to as the Annual Competition Report 2021 (ACR 2021). The ACR 2021 presents how the Commission implemented its competition policy in 2021 as well as how competition policy contributes to the EU economy and improves the welfare of EU citizens.
The European Parliament calls on the Commission to ensure that the regulatory framework is fit to respond to technological developments and to the EU’s digital connectivity objectives by making sure that funding for critical infrastructure is adequate and effective without jeopardising competition rules.
The resolution takes note of the draft Commission notice on the definition of the relevant market for the purposes of EU competition law. It welcomes the Commission’s clarification in this draft notice that the definition of the relevant market should not rely solely on a product’s price but also the level of innovation it embodies. The European Parliament considers innovation competition to be an essential factor in the determination of the relevant market and asks the Commission to take into account a longer-term vision encompassing the global dimension and potential future competition in its competitive assessments. It underlines the need to include an analysis of consumer behaviour when defining the relevant product market, and in particular appreciates all the new contributions to addressing key market definition issues concerning certain fast-moving sectors such as the digital sector.
The European Parliament underlines the need for a balanced reconciliation of the Union’s competition rules with its industrial and international trade policies to re-shore value chains and bolster global competitiveness. 
The European Parliament welcomes the rapid adoption of the Temporary Crisis Framework for State Aid measures to support the economy following Russia’s aggression against Ukraine and the subsequent prolongations. It notes the Commission’s proposal to transform this into a Temporary Crisis and Transition Framework (TCTF), by enlarging its scope to support all possible renewable sources of energy. The resolution stresses that any flexibility should be targeted, temporary, proportionate and consistent with EU policy objectives and not create permanent distortions in the internal market.
The European Parliament considers rising energy and food prices, leading to excessive corporate profits, to be the main drivers of the current hike in inflation. It emphasises that rising energy costs relative to those in other parts of the world have been one of the key factors adversely impacting EU industry’s ability to compete on the global market and reiterates that the Commission must make use of all the available tools under competition law to tackle market distortions and unfair pricing in the energy and food markets.
The resolution calls for a permanent market investigation mechanism to be triggered automatically when certain conditions are met, such as specific increases in prices.
The European Parliament considers that merger thresholds based on turnover are not fit for the digital economy in which value is often represented by other factors. It believes that merger assessments by the Commission should not merely focus on prices and stresses that a product’s ‘fair price’ is not the lowest price possible for the consumer.
The resolution supports the introduction of a rebuttable presumption that effective competition is significantly impeded by any concentration leading to a business holding a dominant position in a relevant market or any concentration involving a dominant market player, or a gatekeeper as defined in the Digital Markets Act (DMA)[footnoteRef:2]. The European Parliament notes that there is scope for the Member States to intervene on ‘non-competitive grounds’ and asks for the Commission to be given the same possibility when examining the impact of concentration on the internal market. It calls for the inclusion of review clauses in decisions approving a concentration with a view to introducing more appropriate conditions without affecting the decision as such. [2:  	Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act), OJ L 265, 12.10.2022, p. 1–66] 

The resolution calls for the Commission’s procedure for examining a concentration to be shortened by making full use of digitalisation.
The Parliament notes the call for evidence by the Commission on its review of the services of general economic interest (SGEI) de minimis Regulation (Regulation (EU) No 360/2012). It recalls that SGEI are subject to specific rules to protect citizens’ access to basic public services below a clear threshold. The resolution calls on the Commission to assess how EU competition principles have affected the supply of SGEI, also in the light of the COVID crisis and increased costs of living and asks attention for the socio-economic realities of the various EU regions, especially in the context of state support to peripheral and island regions in the EU.
The European Parliament’s welcomes the Commission’s willingness to take into account the effects on labour markets and wages when determining the anti-competitive effects of collusive behaviour under Article 101(1) of the Treaty on the Functioning of the EU (TFEU).
The Parliament welcomes the Commission’s guidelines on the application of EU competition law to collective agreements, clarifying that it does not prevent solo self-employed workers from engaging in collective bargaining.
The European Parliament welcomes the evaluation[footnoteRef:3] of Regulation (EC) No 1/2003[footnoteRef:4] and Regulation (EC) No 773/2004[footnoteRef:5]. It considers a legislative review of these regulations necessary, calls for stronger use of structural remedies and for the primacy of behavioural remedies to be removed from Regulation (EC) No 1/2003. [3:  	See https://competition-policy.ec.europa.eu/antitrust/legislation/regulation-12003_en ]  [4:  	Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty, OJ L 1, 4.1.2003, p. 1–25]  [5:  	Commission Regulation (EC) No 773/2004 of 7 April 2004 relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82 of the EC Treaty, OJ L 123, 27/04/2004, p. 18-24] 

The resolution acknowledges the existence of a legal basis for structural separation and calls on the Commission to analyse the merits of the legal base for the unbundling of undertakings as a structural remedy of last resort for antitrust violations. The European Parliament regrets the reluctance of the Commission to address market dominance through structural separation and considers unbundling to be a structural remedy in situations where abuse of a dominant position on a relevant market cannot be ascertained but where conditions for competition would improve significantly if unbundling measures were applied.
The resolution calls on the Commission to establish a publicly accessible database of all European and national competition law cases, including summaries in English. It stresses the need for, and importance of, the independence of the national authorities while reiterating the increasing need to ensure more cooperation and sharing of information on best practices between the national authorities to ensure transparency.
The European Parliament underlines the importance of damages for infringements of competition law and considers it necessary to alleviate the burden on injured parties to successfully claim damages by introducing an obligation of the competent competition authority to state the extent of the damages in the public enforcement decision or by introducing a presumption of a minimum amount of damages calculated in relation to the infringement of competition law.
The resolution welcomes the creation of new Commission directorates for the enforcement of the DMA and highlights the difference by nature between the ex-post enforcement of antitrust rules and the ex-ante enforcement of the DMA. The European Parliament calls on the Member States to make available additional financial resources to enable more behavioural economists, algorithms specialists, data-science and technology staff to be hired by the Commission. It asks the Member States to second additional staff to the Commission for this task. The resolution urges the Commission to allocate a larger budget for the proper implementation and enforcement of this regulation and welcomes the strong cooperation with the national competition authorities when enforcing the DMA.
The resolution stresses that competition law remains relevant to digital markets despite the entry into force of the DMA, particularly in antitrust procedures against gatekeepers. It considers that violations of privacy rights can constitute abusive practices and recalls that some undertakings likely to be designated as gatekeepers have been subject to previous antitrust rulings, which have not led to effective behavioural changes, especially regarding self-preferencing. This should be taken into account when enforcing the DMA.
The European Parliament urges the Commission to bring forward its revision of the 2013 Banking Communication[footnoteRef:6]. [6:  	Communication from the Commission on the application, from 1 August 2013, of State aid rules to support measures in favour of banks in the context of the financial crisis (‘Banking Communication’), OJ C 216, 30.7.2013, p. 1–15] 

The European Parliament calls for companies engaging in tax avoidance using third-country tax havens to be barred from receiving State aid.
6.	Response by the Commission to the requests and overview of the action taken, or intended to be taken:
General considerations
The Commission agrees with the European Parliament that the EU competition law framework needs to be fit to respond to technological developments and the challenges of the digital transition (paragraph 3).
The Commission is currently engaged in an extensive review of the competition rules, covering all competition tools: antitrust, merger control and State aid control. As part of this review, the Commission has been reviewing more than 20 sets of competition rules and guidelines. Ensuring that the competition rules remain fit for purpose will foster the green and digital transition.
The Commission welcomes the European Parliament’s support for the forthcoming adoption of the revised draft Commission notice on the definition of the relevant market for the purposes of EU competition law and takes note of the European Parliament’s call for considering a longer-term vision in its competitive assessment and for analysing consumer behaviour (paragraph 5).
The revised draft market definition Notice states that the Commission may consider expected future transitions in the structure of a market when defining the boundaries of the relevant market. The Commission and companies may rely on such expected short-term or medium-term structural market transitions where the case calls for a forward-looking assessment and where there would be strong indications of expected effective changes in the general dynamics of demand and supply within the period that is relevant for the assessment. Potential future competition in the sense of expected market entry is also duly considered in the context of the competitive assessment.
The revised Notice explains how the Commission factors in actual or future imports in its assessment of the geographic boundaries of markets. Even where imports are not included in the relevant market, the (out-of-market) competitive pressure exerted by imports is fully accounted for in the competitive assessment.
The revised Notice also clarifies that behavioural insights may be relevant in the definition of the relevant market, as customer choices may be subject to behavioural biases, such as a tendency to choose the default option provided.
When defining the relevant product market, the Commission considers the various parameters of competition that customers think are relevant in the area and period assessed. In addition to the price of the product, these parameters may include the product’s level of innovation as well as its quality in various aspects.
The Commission notes the European Parliament’s view that a balanced reconciliation of the EU competition rules with its industrial and international trade policies is essential for re-shoring value chain activities and bolstering global competitiveness (paragraph 8).
As set out in the Communication on the Review of Competition Policy of November 2021[footnoteRef:7], competition policy, trade policy and industrial policy are complementary. Competition policy sets the conditions for companies to invest, to be innovative, to diversify supply chains, to compete on the merits and ultimately build a resilient and competitive economy. The Commission is committed to ensuring the competitiveness and resilience of the EU economy by implementing the EU industrial strategy and other EU policies. [7:  	https://competition-policy.ec.europa.eu/about/competition-policy-fit-new-challenges_en] 

Policy response to the war in Ukraine
The Commission agrees with the European Parliament that any flexibility of State aid rules should be targeted, temporary and proportionate (paragraph 11).
On 9 March 2023, the Commission adopted the TCTF[footnoteRef:8]. It replaced the previous Temporary Crisis Framework, which was adopted on 23 March 2022 in response to the serious disturbance of the economy caused by Russia’s attack on Ukraine. Adjustments to State aid rules in response to ‘exceptional occurrences’ and ‘serious disturbances’ are only warranted as long as such occurrences and disturbances exist. This is why the COVID-19 Temporary Framework has been progressively phased out, with the last provisions set to expire on 31 December 2023. [8:  	https://competition-policy.ec.europa.eu/state-aid/ukraine_en] 

The TCTF maintains the existing possibilities to address the consequences of the current crisis until 31 December 2023. After consultation with the Member States, the Commission decided to expand and further simplify the provisions for support to accelerate renewable energy deployment and industrial decarbonisation. These provisions have been prolonged until 31 December 2025. The Commission also added a new section, applicable until 31 December 2025, to further accelerate investments in key sectors for the transition towards a net-zero economy, enabling investment support for the manufacturing of strategic equipment as well as for production of key components and for production and recycling of related critical raw materials.
The Commission shares the European Parliament’s concerns of rising prices in the food and energy sectors (paragraph 19).
The Commission is closely monitoring the developments relating to an increase in prices in a number of sectors, including the energy and food sectors. While competition enforcement is not as such an anti-inflation tool, itcan ensure that companies do not gain excessive market power through mergers, engage in abusive practices, or participate in cartels or other anti-competitive agreements, all of which can contribute to higher prices. By fostering competitive and contestable markets, competition policy helps prevent price increases or facilitate price decreases and quality increases. Competition policy can also ensure that global supply chains are not disrupted by anti-competitive conduct.
The Commission notes the European Parliament’s calls for a permanent market investigation mechanism to be triggered automatically when certain conditions are met (paragraph 20).
The Commission considers that the current tools it has at its disposal as regards competition enforcement allow to handle such cases. The Commission will not hesitate to protect consumers by investigating cases in which price increases might be caused by anti-competitive practices.
Merger control
The Commission notes the European Parliament’s emphasis to take into account non-price considerations when assessing the impact of a transaction on competition, including privacy (paragraph 21).
The Commission recalls that in cases where non-price parameters of competition, such as innovation and quality in different forms are relevant, these are considered when assessing the effects of the merger. To the extent privacy is a parameter of competition, it becomes part of the Commission’s assessment on the effects of a transaction. Moreover, the Commission in the context of merger review also takes into account the applicable regulatory framework, including privacy laws, when assessing the likely market behaviour of the combined entity post-merger.
The Commission notes that the European Parliament considers that current jurisdictional thresholds of the EU Merger Regulation[footnoteRef:9] are not fit for the digital economy (paragraph 21). [9:  	Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings (the EC Merger Regulation), OJ L 24, 29.1.2004, p. 1–22] 

The Commission considers that its recalibrated approach to Article 22 of the EU Merger Regulation is a targeted and proportionate tool to address any competition concerns raised by below-threshold transactions[footnoteRef:10]. Moreover, it points out that the Illumina/Grail transaction would not have been notifiable under the thresholds of any of the EU Member States, not even those with value-based thresholds, and yet it merited review. [10:  	Communication from the Commission Guidance on the application of the referral mechanism set out in Article 22 of the Merger Regulation to certain categories of cases 2021/C 113/01, C/2021/1959, OJ C 113, 31.3.2021, p. 1–6] 

The Commission takes note of the European Parliament’s call to introduce a rebuttable presumption concerning the competitive effects of concentrations in certain sectors or certain market players (paragraph 22).
The Commission recalls that there are already certain presumptions in EU law that are relevant in the context of mergers, such as the presumption of dominance for market shares above 50%, which moreover apply across sectors and market participants in an indiscriminate and objective fashion.
The European Parliament also calls for the Commission to be given the possibility to intervene on ‘non-competitive grounds’ (paragraph 22).
In its investigations, the Commission takes into account all relevant parameters of competition. In addition, considerations such as sustainability are being factored in in other ways depending on market conditions, evolutions and trends, for example consumer preferences when defining the relevant market or in the assessment of remedies.
The Commission notes the European Parliament’s call to revise the merger guidelines to adopt a more comprehensive assessment of efficiencies in merger control (paragraph 22).
The Commission recalls that the assessment of efficiencies has been an integral part of the analysis in merger control cases since the adoption of the EU Merger Regulation 2004. The Commission’s Horizontal and Non-Horizontal Merger Guidelines[footnoteRef:11] adopted in 2004 and 2008 explain that the Commission may clear an otherwise anti-competitive merger, if the efficiencies achieved are larger than the harm resulting from the merger. Since the Commission’s standards have been explicitly validated by the Courts of the European Union, the Commission currently sees no need to revise the merger guidelines with respect to efficiencies. [11:  	Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between undertakings, OJ C 31, 5.2.2004, p. 5–18] 

The Commission notes the European Parliament’s call to include review clauses in its merger decisions approving a concentration (paragraph 22).
Unlike in some other jurisdictions, the Commission is required to produce a published reasoned decision, which is contestable in court, irrespective of whether the Commission decided to approve or prohibit a transaction. Introducing review clauses into approval decisions could therefore raise legitimate concerns of legal certainty and predictability for merging parties.
The Commission notes the European Parliament’s call to make full use of digitalisation to shorten the time needed for examining a concentration (paragraph 24).
In this context, the Commission would like to recall that on 20 April 2023, it adopted a package to further simplify its merger control procedures with the new rules taking effect as of 1 September 2023. The Merger Simplification Package will streamline the review procedure for simplified cases, fully digitalise merger notifications and reduce administrative burden on both businesses and the Commission alike in cases that are unlikely to raise competition concerns. Furthermore, the Commission also recalls that it can already be very challenging to complete reviews within these strict legal deadlines and that further shortening these timelines might put at risk the quality of investigations to the ultimate detriment of EU citizens and businesses.
The Commission notes the European Parliament’s call to assess how EU competition principles have affected the supply of services of general economic interest (SGEI) in view of the forthcoming expiry of the current SGEI de minimis Regulation at the end of 2023 (paragraph 25).
The Commission recognizes the special nature and importance of SGEI for citizens and society. For this reason, specific State aid rules apply to SGEI. The review of the rules applicable to SGEI in the field of health and social services established that they remain in general fit for purpose, but that further clarification of certain concepts may be necessary, as well as an increase of the ceiling of the SGEI de minimis Regulation. The Commission is currently revising the SGEI de minimis Regulation, so that the revised rules can enter into force before the expiry of the current regulation at the end of 2023. In this context, the Commission also launched a public consultation of stakeholders on the draft modified SGEI de minimis Regulation on 19 April 2023[footnoteRef:12]. [12:  	https://competition-policy.ec.europa.eu/public-consultations/2023-sgei_en] 

Antitrust
The Commission welcomes the European Parliament’s support for the Commission’s efforts to actively take into account under Article 101 TFEU specific labour market issues such as wage fixing and ‘no-poach’ agreements (paragraph 26).
The Commission welcomes the support of the Parliament for the Commission’s guidelines on the application of EU competition law to collective agreements, clarifying that it does not prevent solo self-employed workers from engaging in collective bargaining (paragraph 27).
The Commission welcomes the support of the European Parliament regarding the launch of an evaluation of Regulation (EC) No. 1/2003 and Regulation (EC) No. 773/2004 in March 2022 (paragraph 28).
The Commission welcomes the position of the European Parliament concerning the existence of a legal basis for structural separation (paragraph 29).
The Commission considers that the power to impose remedies under Articles 101 and 102 TFEU is essential for the effective application of EU competition law and agrees that structural remedies should be imposed when justified by the specific circumstances in a case and while complying with the principle of proportionality.
The Commission notes the call of the European Parliament to analyse the merits of the legal base for the unbundling of undertakings as a structural remedy of last resort for antitrust violations (paragraph 29).
The Commission has indeed already the power to impose structural remedies for antitrust violations, such as the unbundling of undertakings, according to Article 7 of Regulation 1/2003, subject to the principle of proportionality. The Commission is inter alia assessing this power in the ongoing evaluation process of Regulation (EC) No. 1/2003.
The Commission takes note of the European Parliament’s call to establish a publicly accessible database of all European and national competition law cases, including summaries in English (paragraph 32).
The Commission recently launched a new public case search engine (named COMP Cases) which replaces the previous case search engine and which offers a better user experience by providing a fresh, modern, and intuitive graphical user interface.
The Commission agrees with the Parliament’s position on the importance of damages for infringements of competition law and takes note of the call to introduce an obligation to state the extent of the damages in enforcement decisions or a presumption of a minimum amount of damages (paragraph 33).
Damages are an important and integral part of the enforcement system for EU competition law and a key objective of the Damages Directive (2014/104/EU)[footnoteRef:13] is to make it easier for victims of competition law infringements to claim compensation. The EU legislator considered and rejected the inclusion in the Damages Directive of a presumption that would cover the specific amount of harm in each case. The proposal that public enforcement decisions should state the extent of harm would go beyond the remit of competition authorities when investigating and establishing competition infringements. [13:  	Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on certain rules governing actions for damages under national law for infringements of the competition law provisions of the Member States and of the European Union, OJ L 349, 5.12.2014, p. 1–19] 

Competition policy in the digital age
The Commission welcomes the Parliament’s call for additional financial resources to be allocated for the enforcement of the DMA, including the hiring of specialist staff (paragraph 35).
The DMA Task force in the Commission is a joint endeavour of Directorate-General Competition and Directorate-General Communications Networks, Content and Technology (CNECT). The respective Directorates-General have each dedicated a directorate responsible for enforcing the DMA with currently around 40 staff each. If the Commission’s overall resources allow the DMA team in the Commission will be strengthened further. In this context, it has to be recalled that the Commission, respecting the principles underpinning the current Multiannual Financial Framework (MFF), currently operates under a stable staffing principle. Any increases of the workload will need to be addressed by potential reallocation and redeployment within the services of the Commission. The Commission has requested additional staff in the context of the midterm revision of the MFF.
The Commission agrees with the European Parliament that close cooperation between the Commission and the national competition authorities when enforcing the DMA is important (paragraph 35).
Article 38 of the DMA establishes the rules for cooperation and coordination between the Commission and the competent national authorities enforcing the competition rules. Under the DMA, the Commission and those authorities will cooperate with each other and inform each other about their respective enforcement actions through the European Competition Network (ECN). They will be able to exchange information with each other, including confidential information, and inform each other of their respective investigations. The Commission may ask the authorities to support its market investigations under the DMA. National authorities may on their own initiative investigate possible non-compliance with the obligations of the DMA by designated gatekeepers within their territories. The practical terms for the cooperation and coordination under Article 38 of the DMA are currently being determined.
The Commission agrees with the European Parliament that competition law remains relevant to digital markets despite the entry into force of the DMA, including possible antitrust proceedings against undertakings providing core platform services within the meaning of Article 2(2) of the DMA that have been designated as gatekeepers under this regulation (paragraph 37).
Competition law can be successfully applied in digital markets. The Commission’s case practice shows that the competition rules are flexible enough to deal with the specific features of digital markets, for example strong network effects, data, zero-pricing or market tipping. However, it may be more appropriate and effective to tackle certain dysfunctions in digital markets with other legal tools such as the DMA and other regulations covering the digital field. The role of competition law in digital markets, like in other sectors, is complementary to sectoral regulation. Data privacy is another example where competition law and data protection should be used in a complementary manner to avoid inconsistent or conflicting outcomes.
Sectoral policies
The Commission takes note of the European Parliament’s call to revise the 2013 Banking Communication (paragraph 43) and points out that the evaluation process concerning the State aid rules for banks in difficulty is ongoing.
State aid fit for purpose
The Commission takes note of the European Parliament’s call to bar companies engaging in aggressive tax planning from receiving State aid (paragraph 46).
In that regard, the Commission would like to stress that ensuring fair and effective taxation in the internal market and tackling tax avoidance and evasion remain high in its political priorities.
The Commission would like to refer to the Commission Recommendation of 14 July 2020 (COM(2020)4885 final). In it, the Commission called for a coordinated approach to making the granting of financial support by Member States conditional on the absence of links between the recipient undertaking and jurisdictions which feature on the EU list of non-cooperative jurisdictions. Although that Recommendation was made in the context of the COVID-19 outbreak and the significant volume of financial support granted by Member States during the pandemic to support Member States’ economies, its scope covers any form of financial support granted to eligible undertakings.
Furthermore, the Commission is committed to continue using all the tools at its disposal to ensure that fair competition is not distorted through the grant of illegal tax breaks to multinational companies. Accordingly, the Commission will continue its State aid inquiry into tax ruling practices and other aggressive tax planning schemes, in the light of the most recent case law on fiscal State aid.
Lastly, the Commission is putting forward a proposal for a Directive on Transfer Pricing. Such Directive will help preserving the level playing field by closing loopholes that arise from divergent applications of transfer pricing rules within the EU, complementing the efforts done on the State aid control front.
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