


Follow up to the European Parliament non-legislative resolution on breaches of the rule of law and fundamental rights in Hungary and frozen EU funds
1. Resolution tabled pursuant to Rule 132(2) of the European Parliament's Rules of procedure 
2. Reference numbers: 2023/2691 (RSP) / B9-0257/2023 / P9_TA(2023)0216
3. Date of adoption of the resolution: 1 June 2023
4. Competent Parliamentary Committee: N/A. 
5. Brief analysis/ assessment of the resolution and requests made in it: 
The European Parliament adopted by 442 votes against 144, with 33 abstentions, a resolution on the situation of rule of law and fundamental rights in Hungary and frozen EU funds.
The European Parliament has repeatedly expressed concerns over the state of EU founding values in Hungary, which have further deteriorated due to the ‘deliberate and systematic efforts of the government’ and despite Parliament’s activation of the procedure of Article 7 of the Treaty on European Union (TEU). Its latest concerns relate to a number of issues, including laws being adopted without sufficient parliamentary scrutiny and public consultation, the repeated and abusive invocation of the ‘state of danger’, the misuse of whistleblower protection to undermine LGBTIQ+ rights and freedom of expression, the infringement of teachers’ social and labour rights, the discrimination between businesses depending on the nationality of their owners.
The resolution condemns the deliberate and systematic efforts of the Hungarian Government to undermine the founding values of the EU enshrined in Article 2 TEU; recalls that the Hungarian Government is responsible for restoring compliance with EU law and the values enshrined in Article 2 TEU. It equally condemns the Hungarian Government’s anti-EU communication campaigns. The European Parliament urge the government to bring elections in line with international standards, especially in light of the upcoming European elections in 2024. They also sound the alarm on reports of intimidation, such as visits by the secret police to some companies’ offices, of ‘strategic’ parts of industry, with the aim of bringing them under the control of the Prime Minister’s close circle. The Parliament also stress that the 2022 annual budget was modified 95 times by government decree which precluded proper scrutiny and points to a lack of sound financial management.
In conclusion, the Parliament also raises an array of concerns in relation to the ‘frozen’ recovery funds and corresponding reforms.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission: 
The rule of law is one of the founding values of the European Union, as provided in Article 2 TEU. The Commission, together with all other EU institutions, is responsible under the Treaties for guaranteeing the respect of the rule of law. 
In the case of Hungary, the Commission has had the occasion to explain that it shares a number of concerns expressed by the European Parliament in its reasoned proposal of 12 September 2018 triggering the Article 7(1) TEU procedure. The Commission’s concerns regarding the rule of law in Hungary are clearly stated in its annual Rule of Law Reports.
The Commission has already shown that it is determined to use the instruments at its disposal to address the concerns raised by certain measures adopted by the Hungarian authorities. In particular, the Commission has launched several infringement proceedings against Hungary. These relate to the rights of civil society organisations, academic freedom, the rights of migrants and asylum seekers, and the rights of LGBTIQ people. The Commission will not hesitate to take further action to launch values-related infringement proceedings in order to uphold the rule of law and judicial independence.
On 3 May 2023, after intense discussions between Hungary and the Commission, the Hungarian Parliament passed an omnibus law, which entered into force on 1 June. That law gives new powers to the National Judicial Council, reforms the functioning of the Supreme Court, limits the role of the Constitutional Court, and removes the possibility for the Supreme Court to review the legality of preliminary references to the Court of Justice.
These reforms aim at addressing the justice-related recommendations of the 2022 Rule of Law Report, the relevant country-specific recommendation issued by the Council under the European Semester and the related commitments in Hungary’s Recovery and Resilience Plan, as well as some of the concerns expressed under the Article 7(1) TEU procedure initiated by the European Parliament. 
These reforms are an important step in the right direction for Hungary to be able to fulfil the four milestones relating to judicial independence of the Hungarian Recovery and Resilience Plan. However, Hungary has yet to prepare the accompanying implementation steps foreseen in the Plan.
As with all Member States, the formal assessment by the Commission under the Recovery and Resilience Facility will only be made when Hungary will submit its first payment request regarding the milestones and targets of the first instalment, including all the ‘super milestones’ as set out in the agreed Plan.
As regards the horizontal enabling condition on the Charter of Fundamental Rights applicable to cohesion funds, it will be considered fulfilled – as regards the deficiencies in judicial independence – once Hungary has informed the Commission that the measures remedying the deficiencies referred to in the Commission decisions approving the programmes are in place and being applied. Once Hungary has informed the Commission that these measures are in place and being applied the Commission will make a new assessment[footnoteRef:2]. [2:  	Debates - Breaches of the Rule of law and fundamental rights in Hungary and frozen EU funds (debate) - Wednesday, 31 May 2023 (europa.eu)] 

Despite a country-specific recommendation in the context of the 2020 European Semester, interference with business activities and the stability of the regulatory environment continues in Hungary. In a number of cases, the Commission has launched infringement proceedings against Hungary, in particular as regards export restrictions related to energy products, measures fixing price levels and imposing output levels in the building material sector, and export restriction on construction materials.
On 24 May, the Commission proposed that the Council adopt a new country-specific recommendation for Hungary: to avoid selective and arbitrary administrative interventions, and the use of tailor-made legislation providing undue advantage or disadvantage to specific companies. The Commission has also proposed to the Council to recommend reducing the use of emergency measures to what is strictly necessary, in line with the principles of the single market and of the rule of law.
These issues were also raised on 30 May 2023 in the General Affairs Council, during the sixth hearing of Hungary under the Article 7 procedure initiated by the European Parliament.
The Commission remains fully committed to ensuring the respect for the Rule of Law in Hungary, as the unprecedented budgetary measures taken clearly show. The Commission will continue the discussions with the Hungarian authorities to ensure that all the necessary reforms are implemented to meet all the different criteria applicable under the different instruments at stake (paragraphs 1-8 and 21).
Respect for the rule of law is also key for the sound financial management of the Union budget and the effective use of Union funding. The Conditionality Regulation[footnoteRef:3] aims at protecting the EU budget and the financial interests of the Union against breaches of the principles of the rule of law, where those breaches have a sufficiently direct link with the Union budget. Considering that the conditions set out in its Article 4 were met and that no other procedures set out in Union legislation would allow it to protect the Union budget more effectively, the Commission has, on 27 April 2022, initiated a procedure under the Conditionality Regulation (paragraph 12). [3:  	Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a general regime of conditionality for the protection of the Union budget, OJ L 433I, 22.12.2020, p. 1.] 

On 15 December 2022, based on the Commission’s proposal, the Council adopted an Implementing Decision on budgetary measures to protect the Union budget from breaches of the rule of law in Hungary under the Conditionality Regulation. 
Under Article 7 of the Conditionality Regulation, Hungary can request that measures be lifted by the Council. To do so, Hungary must submit a formal notification to the Commission to demonstrate that the situation leading to the adoption of measures has been remedied in full. The Commission is responsible for assessing the notification and propose the Council to adapt or lift the measures, based on whether the remedies address the situation partly or in fully. So far[footnoteRef:4], Hungary has only engaged through informal proposals and has not made any formal notification to the Commission. [4:  	Updated on 14 July 2023.] 

The Commission monitors the situation and will assess any remedies from Hungary to address the outstanding issues. This assessment is based on the weaknesses and deficiencies identified in the communication of the Commission to the Council on the remedial measures notified by Hungary of 30 November 2022 and on the findings in the Council Implementing Decision. Since the Council’s decision of December 2022, the Commission has always been available for dialogue with Hungary; it is for Hungary to ensure that all the outstanding issues identified in the Council Implementing Decision are effectively addressed and to notify the Commission about that.
The Commission will continue to provide the European Parliament with relevant information, in line with its obligations under the Conditionality Regulation and the principle of sincere cooperation. Commissioner Hahn presented the latest state of play on Hungary on 1 June 2023 during the European Parliament plenary session. Under the Conditionality Regulation, depending on progress to remedy the situation that led to the adoption of measures by the Council, the Commission may propose the Council to adapt or lift them, depending on its assessment of the remedies notified by Hungary. The Commission will verify the effectiveness of any remedy Hungary may put forward.
The Commission also continues to protect the financial interests of the Union, in Hungary as in any other Member State, through the application of all the relevant cross-cutting or sectorial rules. Under the Recovery and Resilience Facility (RRF) any reversal of a previously met milestone or target will have negative consequences on the Member State concerned. In this regard, the fact that the elements of the 17 remedial measures are all reflected in the form of specific milestones and targets in the Hungarian recovery and resilience plan (RRP) guarantees that the Commission will have adequate tools at its disposal to act in case of any potential reversal. In compliance with the relevant rules, the Commission will assess the remedial measures as well as the satisfactory fulfilment of milestones and targets under the Hungarian RRP following the submission of a formal request for this by Hungary or the submission of the first payment request under the RRF, respectively and within the relevant procedure. The assessment of the Commission will be communicated or published in accordance with the relevant rules under the Conditionality Regulation and the Recovery and Resilience Facility Regulation[footnoteRef:5]. Given that Hungary has not yet submitted such a request, or a payment claim under the RRF, the Commission has not carried out an assessment (paragraphs 13 to 16). [5:  	The Commission will base its assessment on facts, actions that have been implemented and legislative provisions that have already entered into force] 

As payments from the Commission to Member States under shared management are legally independent from payments by national authorities to beneficiaries, measures under the Conditionality Regulation do not affect the availability of Member States’ funding for payments towards beneficiaries. Under the Conditionality Regulation, in case of funds under ‘shared management’, the Member State concerned remains in principle bound to make payments to final recipients and beneficiaries of Union funds[footnoteRef:6]. [6:  	The Commission has provided information and guidance to that end in the guidelines on the application of the Conditionality Regulation, adopted in March 2022] 

The measures in the Council implementing decision only applies to new legal commitments (grants) to be signed with public interest trusts or any entity established or maintained by such trusts, under direct or indirect management. Therefore, those measures do not concern payments related to commitments taken prior to 16 December 2022, nor do they relate to ongoing legal commitments (grants) signed prior to 16 December 2022. It is important to recall that these measures aim to ensure the transparent use of EU support by public interest asset management foundations (otherwise called ‘Public Interest Trusts’) and entities established or maintained by them and do not intend to impede academic mobility, research and innovation activities in Hungary. The Commission will continue to be in close contact with the Hungarian authorities and to monitor the situation of beneficiaries and final recipients in Hungary (paragraph 17).
The Hungarian Recovery and Resilience Plan contains 27 specific ‘super milestones’. All of them need to be fulfilled before the Commission can make disbursements of payment requests under the Hungarian Recovery and Resilience Plan. These ‘super milestones’ incorporate all key implementation steps of the 17 remedial measures presented by Hungary in the context of the conditionality mechanism and 4 measures to remedy deficiencies concerning judicial independence. The requirements of these 4 milestones reflect the requirements under the horizontal enabling condition on the Charter of Fundamental Rights pertaining to judicial independence. 
This means that payments under Hungary’s RRP are also conditional on the successful resolution of the concerns raised under the Conditionality Regulation in line with the Council implementing decision, and that such payments would only take place after the Commission’s assessment that Hungary has successfully implemented fully and adequately all key implementation steps linked to the 17 remedial measures.
As with all Member States, the formal assessment by the Commission under the Recovery and Resilience Facility will only be made when Hungary submits its first payment request which would include milestones and targets linked to the first payment instalment, including all the ‘super milestones’ (paragraph 19).
The Commission acknowledge the positive comments on the setting up of the Integrity Authority. The Integrity Authority is a horizontal measure that aims at remedying the systemic breaches of the rule of law concerning public procurement affecting the Union’s financial interests. It can only be effective if it has all powers and competences as laid out in the text of the remedial measure[footnoteRef:7]. The Commission is following the work of the Integrity Authority to see whether that will bring about an effective change in improving the protection of the financial interests of the Union in Hungary (paragraph 20). [7:  	Council Implementing Decision (EU) 2022/2506 of 15 December 2022 on measures for the protection of the Union budget against breaches of the principles of the rule of law in Hungary recitals 34-36.] 
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