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[bookmark: Taxation]Follow up to the European Parliament legislative resolution on the proposal for a Council directive amending Directive 2011/16/EU on administrative cooperation in the field of taxation
1.	Rapporteur: Rasmus ANDRESEN (Greens/EFA / DE)
2.	Reference numbers: 2022/0413 (CNS) / A9-0236/2023 / P9_TA(2023)0315
3.	Date of adoption of the resolution: 13 September 2023
4.	Legal basis: Articles 113 and 115 of the Treaty on the Functioning of the European Union
5.	Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)
6.	Commission's position: rejects some amendments.
The following section presents the Commission position starting with those amendments that are accepted, followed by those that are accepted in spirit but cannot be introduced as such, and finally those that are rejected. 
Part I: Accepted Amendment
The Commission can accept amendments 7, 8, 10, 11, 12, 13, 14, 17, 35, 36, 57, 101, 102, 103, 106, 108, 109, 110, and 114, which propose to explicitly mention Regulation (EU) 2023/1114 of the European Parliament and of the Council of 31 May 2023 on markets in crypto-assets and amending Regulations (EU) No 1093/2010 and (EU) No 1095/2010 and Directives 2013/36/EU and (EU) 2019/1937 (“MiCA” Regulation) as well as Regulation (EU) 2023/1113 of the European Parliament and of the Council of 31 May 2023 on information accompanying transfers of funds and certain crypto-assets and amending Directive (EU) 2015/849 (“Transfer of funds” regulation).
Part II: Amendments accepted in spirit
The Commission can accept many amendments in spirit, while their inclusion as such is not possible.
A) Reporting and exchange of tax information on e-money and crypto-assets
Amendments 5 and 6 propose to explicitly mention that crypto-assets can be potentially used for illicit purposes and that some Member States have designed tax benefits which could lead to harmful tax practices and losses of tax revenues. It should be noted that the directive only intends to regulate the reporting and exchange of information for taxation purposes between tax administrations and does not regulate the taxation of crypto-assets or the market as such. Therefore, although acknowledging that the market itself may have features that make crypto-assets prone to be used for illicit purposes, this Directive is not designed to solve this issue. 
Amendments 9 and 15 propose to introduce in recitals 9 and 26 an explicit reference to the use of the Commentaries on the Model Competent Authority Agreement and the Crypto-Asset Reporting Framework, developed by the Organisation for Economic Co-operation and Development (OECD), in order to ensure consistent implementation and application of this directive. It is considered that the reference in recital 9 to the OECD framework covers, in practice, the instruments referred to in the amendment.
Amendment 58 proposes that the "Administrative Cooperation in Direct Taxation” expert group issues guidelines on fair market valuation. The proposal provides flexibility to the crypto-assets service providers to use the valuation method they are using in line with each Member State’s legislation. However, once the directive is in force, the Commission may analyse further to what extent the different valuation methods impact the quality of the different risk analyses performed by the tax authorities.
Amendment 61 proposes to delete the possibility for crypto-asset service providers to rely on the reporting of another crypto-asset service provider when adequate assurances on reported information has been obtained. The Commission can accept the spirit of such an amendment, which is also reflected in the Council compromise text.
Amendment 64 proposes that there should be an explicit prohibition to acknowledge correspondence in case of non-Union jurisdiction currently listed in Annex I or II of the EU list of non-cooperative jurisdictions for tax purposes or identified in the list of third countries which have strategic deficiencies in their Anti-Money Laundering/Counter Finance Terrorism (AML/CFT). This is covered by the broad wording of the proposal. When assessing the non-Union jurisdiction legal framework, the Commission will consider all tools at its disposal. Certainly, the EU list of non-cooperative jurisdictions or list of third countries which have strategic deficiencies in their AML/CFT regimes will be consulted and will impact such assessment.
B) Strengthening of the provisions on administrative cooperation and exchange of information
Amendment 65 proposes to communicate to the Commission an annual assessment of the usability of the data including statistics on Article 8ad. Such statistics are already provided for through the statistical module which is included in the Central Directory.
[bookmark: _Hlk144802445]Amendment 2 proposes that there should be communication between Member States and the Commission, on an annual basis, of relevant information about obstacles encountered and best practices on the exchanges. This approach is in line with the Commission’s practice to have regular meetings with Member States for this purpose. In addition, the Commission also performs a substantial yearly assessment of the functioning of the Directive on Administrative Cooperation in the field of taxation (DAC).
Amendments 18, 41 and 92 propose to include an additional category of information to be exchanged, which would concern information on capital gains from immovable property. Amendment 19 proposes that the Commission should assess the need and the most appropriate way to present proposals on including categories to be automatically exchanged on the beneficial owners of immovable property and companies; financial assets; non-financial assets such as cash, art, gold or other valuables held at free ports, customs warehouses or safe deposit boxes; ownership of yachts and private jets; and accounts at larger peer-to-peer lending, crowdfunding and similar platforms. Amendment 37 proposes to include a new definition of beneficial owner. The spirit of the amendment is accepted but, as such, the amendment would require a significant increase of the scope of the information to be exchanged automatically and considerable further analysis to assess its feasibility as well as the costs and benefits.
Amendments 20 and 90 propose to include an explicit caveat for not requiring Member States to provide the Taxpayer Identification Number (TIN) when it is not available, propose to delay the entry into force of this obligation by one year (to 2027), and Amendments 21 and 91 propose the Commission to resume the EU TIN project. The proposal already contains exceptions for cases where the TIN may not be available. Efforts are already under way to find a less costly way to ensure that a correct TIN can always be provided.
[bookmark: _Hlk140505346]Amendment 16 proposes that the Commission performs an assessment of the publishing practice on anonymised and aggregated information per country and assessment of the usefulness of a harmonised approach. Amendment 26 intends to guarantee the production of reports and documents, using the information exchanged in an anonymised manner. The spirit of the amendment is accepted but the Commission already uses anonymised information for statistical purposes and evaluation activities. Such information is made widely available in the evaluations of the directive that take place every five years.
Amendment 71 proposes to include an express mention to the use and assessment of the quality and completeness of data acquired as well as procedures for the systematic risk analysis of this information and for the systematic analysis of unmatched information exchanged pursuant to Articles 5 and 8. This is in line with the objective pursued by the Commission in the framework on-going missions to Member States’ tax administrations with regard to quality and use of information. Such work is based on the current provisions of the directive.
Amendment 51 proposes to include in the summary of the ruling to be exchanged “all relevant direct and indirect tax implications such as the effective tax rates”. This is subject to work in a Commission expert group based on the requirements in DAC7 with an outcome expected by the end of 2023.
Amendment 40 proposes that when the requesting authority submits a follow-up request, the requested authority shall provide the required information as soon as possible, and no later than three months after the date of receipt of the follow-up request. Such speedy handling of requests of information follows from the general provisions of the directive, whereby a follow-up request is considered a “new request”, which, as a general rule, has to be responded to as soon as possible and no later than three months from the date of receipt of the request.
Amendment 42 proposes to deem a Member State compliant with automatic exchange of information where competent authorities of any other Member States can access such information either through the national registries or data retrieval systems or interconnected registries. In the Commission’s view, this proposal would need significant further analysis on the state of play of such possibilities and can therefore not be included. Furthermore, it could have implications on the General Data Protection Regulation.
Amendment 67 proposes to eliminate the possibility for a competent authority to reject a request of a joint audit on justified grounds, while Amendment 68 proposes to describe two possible justified grounds based on the limitation of the legal framework of either the requested Member State or the requesting Member State. The Commission is fully supportive of the need to conduct joint audits when useful. However, a limited definition would not take into account the complex reality of joint audits. There are a number of reasons that can justify rejecting a joint audit request, for example, when the usual sources of information which could have been used for obtaining the requested information were not fully exhausted, or when proceeding with the request would lead to the disclosure of a commercial, industrial or professional secret or of a commercial process, or of information whose disclosure would be contrary to public policy.
Amendment 73 proposes that the information that is reported by Member States to the Commission for evaluation purposes should also be reported to the European Parliament and the results be published in an anonymised form. The Commission has the obligation to evaluate Directive 2011/16/EU. The evaluations contain the information reported by Member States and an analysis thereof. Member States are required to provide the information sought. Where appropriate, the Commission will publish the reports and the statistics.
Amendment 74 proposes to include in the yearly assessment the exchange of information under requests and explicitly asks to include information concerning the incremental tax revenues associated and illicit practices identified with administrative cooperation. An amendment to the yearly assessment could be envisaged but would be subject to an implementing act in collaboration with Member States.
Part III: Rejected Amendments
Amendment 23 relates to the use of information and proposes that the list, drawn by Member States, of other purposes for which the data collected under DAC could be used, could include the use of information of non-tax related data by local authorities in the framework of thresholds and limitations attached to the delivery of certain services. Amendment 24 requires Member States to introduce a mechanism ensuring effective use, including risk analysis of the data. This is rejected as the use of information beyond the areas indicated in Article 16 of the directive is closely linked to national laws and practices and not suitable for harmonisation on this directive.
Amendments 33, 45 and 46 propose to remove the cross-border element from the rulings to be exchanged. According to the Commission’s assessment this would lead to a significant increase in administrative burden without any significant increase in usefulness.
Amendments 47 and 48 propose to exchange rulings that have been issued, amended or renewed within a period beginning five years before 1 January 2024 instead of January 2026. The Member States and the Commission require enough time to adjust their systems and ensure the proper implementation of the proposal.
Amendment 52 proposes the country-by-country reports should also be shared with the Commission by the Member States that received them and the Commission should then publish anonymised and aggregated data on these reports. This would require an in-depth assessment of the confidentiality and data protection aspects and the rationale for the Commission to have access to company-specific data. Furthermore, it should be noted that the recent agreement on the public country-by-country reports will already greatly improve public transparency in this area.
Amendment 78 proposes a penalty reduction regime for a period of three years for small and medium-sized enterprises (SME) where a Member State provides for penalties above EUR 150000. The DAC8 proposal does not introduce a new compliance framework as such but would ensure a minimum penalty harmonised across the EU for the most serious offences. A grace period for SME allowing them to adapt to a harmonised compliance framework would go against the spirit of the Commission proposal which is to have meaningful penalties but only for the most grievous cases and fully respecting Member States’ competences.
Amendment 86 proposes that the report that the Commission shall submit to the European Parliament and to the Council on the application of this directive should be accompanied by specific proposals. This would impinge on the Commission’s right of initiative. However, the outcome of evaluations is very relevant to feed future Commission proposals.
Amendment 87 intends for Member States to share their assessment concerning the effectiveness of administrative cooperation in accordance with this directive not only with the Commission but also with the European Parliament. Amendment 88 links this assessment with the need for the Commission to propose further amendments. The Commission is responsible for the evaluation of the directive and is fully committed to use all the information that it receives for the purpose of evaluating the directive. If appropriate, the Commission is also prepared to exercise its competence on proposing new legislative and non-legislative initiatives.
