Follow-up to the European Parliament non-legislative resolution on European Union regulatory fitness and subsidiarity and proportionality – report on Better Law-Making covering 2020, 2021 and 2022
1. Rapporteur: Catharina RINZEMA (Renew/ NL) 
2. Reference number: 2023/2079 (INI) / A9-0321/2023 / P9_TA (2023)0442
3. Date of adoption of the resolution: 23 November 2023
4. Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
5. Brief analysis/ assessment of the resolution and requests made in it: 
The resolution on subsidiarity and proportionality analyses the application of these principles by the European institutions and their partners with a view to meeting the expectations of citizens and national institutions. The resolution is divided into three sections: on subsidiarity, on fostering the inclusion of national parliaments, and on improving regulatory fitness and EU law-making for an effective single market.
The first section reminds about the need to systematically check that action at EU level is justified in line with the subsidiarity and proportionality principles. It calls on the Commission: 
· to evaluate the possibility of extending the period over the winter break excluded from the 8 weeks that national parliaments have to submit reasoned opinions;
· to take greater account of the opinions of the Committee of the Regions expressed through the Subsidiarity Monitoring Network. 
In view of further involving national parliaments, the second section calls on the Commission to:
· consider involving national parliaments at earlier stage of legislative procedure, specifically at the moment of consultation;
· provide a detailed response to every reasoned opinion;
The resolution also expresses concerns about insufficient factual explanations by the Commission when proposing legislation which affects the national parliaments’ ability to perform a solid assessment of subsidiarity and proportionality. 
Finally, the third section points to the better regulation system that the Commission has in place, underlining the importance of impact assessments, while calling for special attention to be given to burdens of legislation. The resolution calls on the Commission to:
· carry out gender impact assessments;
· develop a more integrated approach to sustainability, better evaluate social and environmental impacts and improve quality and visibility of analysis related to Green Deal and Sustainable Development Goals (SDGs);
· strengthen the independence of the Regulatory Scrutiny Board (RSB) through a well-balanced composition and increased transparency of practice by publishing all opinions on adoption, declaring meetings with interest groups and using the Transparency Register; calls for closer cooperation of the Board and co-legislators;
· make the small and medium-sized enterprises (SME) test binding and update it throughout the legislative process;
· develop a comprehensive methodology for assessing cumulative impacts and extend the competitiveness check beyond individual assessments to packages of legislation and the Commission Work Programme as a whole;
· clarify the implementation of the ‘one in, one out’ approach in law making, to better indicate what costs and benefits were considered and to provide clear information on the reduction of existing regulatory burdens;
· develop a ‘practice check’ for legislation to identify best practices and stumbling blocks in the implementation of legislation;
· table a proposal on a European law of administrative procedure that codifies the rules on good administration at EU level. 
6. Response to requests and overview of actions taken, or intended to be taken, by the Commission: 
On subsidiarity
Regarding paragraph 2 (evaluate the possibility of extending the period exempted for subsidiarity scrutiny for national parliaments), the 8 weeks period available for national parliaments to express their subsidiarity concerns has been established through the protocols attached to the Treaty on the Functioning of the European Union. The Commission applies a pragmatic approach: it not only excludes the winter break, as recognised and welcomed by the European Parliament, but also the summer break. Given national parliaments’ very different calendars and time plannings of their works, in no other period during the year is parliamentary work coming to a pause simultaneously in all parliaments in a similar manner as in August and over the change of year. Therefore, the Commission currently does not plan to propose to the European Parliament and Council to exempt further periods beyond the currently applied summer and winter exclusions from the calculation of the 8-weeks-deadline.
On paragraph 7 (take greater account of the opinions of the Committee of the Regions expressed through the Subsidiarity Monitoring Network), the Commission and the Committee of the Regions are currently reviewing their Protocol on cooperation. Further enhancing the utility of the Committee’s input and advice, including on subsidiarity related aspects, is for the Commission one of the central objectives for which closer cooperation is envisaged.
Moreover, it should be noted that the Commission has established a high-level expert group, the Fit for Future Platform, bringing together representatives of national, regional and local authorities and stakeholders. The Platform issues opinions with recommendations to the Commission on how to simplify and reduce potential burdens associated to EU laws, as well as how to modernise EU laws, including through digitalisation. The Platform gives a prominent role to the Committee of the Region, with three representatives of the Committee being Platform members and their RegHub network, which attends the Platform’s meetings and supports it with input to the opinions. This allows the Commission to engage with those that have the experience on the ground regarding EU policies and their impact.
On fostering the inclusion of national parliaments
Regarding paragraph 9 (consider involving national parliaments at earlier stage of legislative procedure, specifically at the moment of consultation), the Commission has a comprehensive consultation process in place for preparing its initiatives prior to and after the adoption of the proposals by the Commission. For the initial stages, the consultation opportunities allow all stakeholders, including national parliaments, or citizens, organisations and institutions to provide input, which is then reflected in the impact assessment. Input from national parliaments is identified specifically and considered in the impact assessment process.
Concerning paragraph 11 (provide a detailed response to every reasoned opinion), normally, each reasoned opinion on a proposal presented by the Commission receives an individual reply by the Commission. In case national parliaments representing seven or more votes issue reasoned opinions on the same legislative proposal (without reaching the threshold for initiating the ‘yellow card’ procedure), the Commission will not produce an individual but an aggregate reply. In such aggregate reply, the Commission would lay out comprehensively, in detail and in conjunction the concerns and positions of national parliaments as expressed in all reasoned opinions as well as in opinions under the political dialogue between national parliaments and the Commission on the same proposal and would reply to them point by point. As such, additional individual replies to the opinions would have no added value. Yet, every reasoned opinion is receiving a reply.
On improving regulatory fitness and EU-Law-making for an effective single market
Regarding paragraphs 16 (carry out gender impact assessments) and 17 (develop a more integrated approach to sustainability, better evaluate social and environmental impacts and improve quality and visibility of analysis related to Green Deal and SDGs), the Commission is committed to evidence-based policy making and strives to pay great attention to these aspects. The Organization for Economic Cooperation and Development (OECD) recognised the Commission’s better regulation system as one of the best. In line with the better regulation requirements, the Commission analyses significant social, environmental and economic impacts qualitatively and quantifies them to the greatest extent possible. This is transparently reported in impact assessments and evaluations. The analysis serves as basis for the Commission to put forward balanced proposals, with benefits for the final users that outweigh the costs of legislation. The Commission carefully considers impacts in terms of sustainability. Impact assessments systematically refer to the possible contribution of the measures considered to the sustainable development goals (see tool 19 of the better regulation toolbox). The Commission has also introduced a ‘do no significant harm’ as well as a climate consistency check to ensure that all proposals are in line with the goals of the twin transition (see tools 14 and 36 of the better regulation toolbox). 
In its Communication on better regulation of 2021 (COM(2021)219), the Commission committed to consistently consider the gender equality dimension as well as equality for all. Impact assessments look into this dimension when relevant and in a proportionate manner. In order to guide this assessment, the Commission has clarified in its better regulation toolbox how equality should be considered throughout the analysis (see tool 29 of the better regulation toolbox) and provides a checklist for promoting equality. 
Regarding paragraph 20 (make SME test binding and update it throughout the legislative process), the Commission pays particular attention to the impact of its proposed measures on businesses, including SMEs. The SME test (see tool 23 of the better regulation toolbox) must now be performed and reported more systematically in all impact assessment reports, where proportionate to the relevance of an initiative for SMEs. The SME filter, a tool used in the early stages of policymaking, identifies initiatives relevant for the SMEs, serving as a key part of the test. The focus on SMEs was further reinforced with the introduction of the new mandatory competitiveness check in March 2023, which reports in an integrated manner in all impact assessments on the competitiveness impacts on business, including on SME competitiveness.
Regarding paragraph 22 (clarify the implementation of the ‘one in, one out’ approach in law making, to better indicate what costs and benefits were considered and to provide clear information on the reduction of existing regulatory burdens), the Commission presented its 2022 Annual Burden Survey in September 2023 (SWD(2023)310), which reports about. the first year of full implementation of the ‘one in, one out’ approach, following the pilot carried-out in 2021. It clarifies therein that the approach addresses all compliance costs and explains that adjustment costs (which are normally linked to investments)) are analysed, presented transparently in impact assessments and compensated to the extent possible by other measures, such as through EU funds but not offset. However, all new administrative costs are offset by reducing other administrative costs, ideally in the same policy area. In 2022, the approach generated a net cost savings of EUR 7.3 billion, as shown in the 2022 Annual Burden Survey. The impact assessment reports have a dedicated annex on costs and benefits that provide an overview of the relevant information. To improve the understanding of the approach, the Commission also revised the impact assessment template to further facilitate a clear presentation of costs and benefits and make it even easier to identify which of them are included in the approach and offset.
Moreover, the Commission has committed to rationalise reporting obligations and reduce burden from reporting obligations by 25%. Reporting is meant to help properly monitor and enforce legislation however such obligations entail costs. The Commission has therefore fixed the strategic objective to streamline and simplify these requirements (including through digitalisation). This is an ambitious goal, which also demonstrates the political focus given to ensuring a growth enhancing regulatory framework. Proposals for rationalising reporting requirements have already been made in 2023 with further work to follow that was already reported and announced in the 2024 Commission Work Programme.
Regarding paragraph 19 (strengthen the independence of the Regulatory Scrutiny Board through a well-balanced composition and increased transparency of practice by publishing all opinions on adoption, declaring meetings with interest groups and using the Transparency Register), the Commission would underline that the Board is fully independent in its opinions and acts in a transparent way, in line with its mandate given by the Commission’s President in the decision establishing the Board. Its setup, that includes external members, is in line with the OECD recommendation that oversight bodies are at arms’ length from the political decision-makers. The Board publishes all meetings with stakeholders on their website, not only those of the Chair. Finally, opinions are published with the proposal and the impact assessment revised to address the Boards’ recommendations. For this reason, publishing the Board’s opinions ahead of the revised impact assessment would not be meaningful. As regards the call for closer cooperation with the co-legislators, the Board carries out outreach and advocacy activities and presents its annual reports to the other institutions.
As regards paragraph 23 (develop a ‘practice check’ for legislation to identify best practices and stumbling blocks in the implementation of legislation), the Commission is continuously looking for ways to simplify the life for citizens and businesses, especially SMEs. The Commission uses evaluations to assess whether policies and legislation are still fit for purpose and able to deliver effectively and efficiently on their goals. Before revising existing legislation, the Commission carries out an evaluation (according to the ‘evaluate first’ principle) which helps ensure all necessary information is gathered before changes are proposed. It also gathers feedback through expert groups, such as its Fit for Future Platform, the ‘Have your say’ portal, and is looking at the experience of innovative practices tested in some Member States, such as ‘practice checks’. In the context of its work on rationalisation reporting obligations, the Commission is also using artificial intelligence and large language models to help identify redundant, duplicating or obsolete reporting obligations and the feedback gathered from the related call for evidence, thus striving to reduce irritants for companies and citizens.
Concerning implementation of EU law, the Commission continues to step up its efforts to prevent breaches from happening in the first place, for example by providing early support to Member States on the implementation of EU law through practical guidance, meetings, trainings and technical assistance. It offers technical and financial support to Member States in their implementation efforts and expertise underpinning structural reforms, as well as specialised training programmes. This contributes to reduce the risk of breaches and or practices that may hinder the correct implementation of EU law and the delivery of its benefits to people and businesses.
A good example of the partnership between the Commission and Member States is the cooperation between the Single Market Enforcement Task-Force (SMET) and the SOLVIT network. They both share the common objective of facilitating the smooth functioning of the single market by removing barriers and helping people and businesses to solve problems they encounter when moving or doing business cross-border.
[bookmark: _Hlk155777469]Concerning paragraph 21 (develop methodology for cumulative impacts and extend competitiveness check to packages of legislation and the Commission Work Programme as a whole), the Commission does not analyse proposals in isolation. Impact assessments, examine expected impacts against a baseline scenario that accounts for relevant policies and measures in force and foresight developments. For reasons of proportionality and for ensuring the necessary depth of analysis, impact assessment focus nevertheless on evidence to support the decision making for specific proposals. The new competitiveness check, which is now mandatory for all impacts assessments, ensures that the assessments of legislative proposals present in an integrated manner the expected impacts of each proposal on cost and price competitiveness, international competitiveness and the capacity to innovate, and also on SME’s competitiveness. To complement it, the Commission is  working on how to better assess the cumulative impacts of different policy measures at the EU level with a view to develop a methodology, as announced in the Communication on long-term competitiveness of the EU.
Regarding paragraph 25 (table a proposal legislative proposal on a European law of administrative procedure), the Commission agrees with the Parliament that citizens and businesses find it difficult to easily and fully understand their rights under Union law and is committed to the objective of having an open, efficient and independent EU administration with which citizens, business and stakeholders can interact. The Commission is fully committed to respecting the rights and freedoms of citizens in all its actions and in the legislative proposals it tables. The Commission will present its detailed position on this request in its reply to the resolution on Digitalisation and Administrative Law (European Parliament resolution of 22 November 2023 with recommendations to the Commission on Digitalisation and Administrative Law (2021/2161 (INL)), text adopted P9_TA(2023)04), which is due in February.
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