[bookmark: Sujet]Follow-up to the European Parliament non-legislative resolution on monitoring the application of European Union Law in 2020, 2021 and 2022
1. Rapporteur: Catharina RINZEMA (Renew / NL)
2. Reference number: 2023/2080 (INI) / A9-0328/2023 / P9_TA(2023)0443
3. Date of adoption of the resolution: 23 November 2023
4. Responsible Parliamentary Committee: Committee on Legal Affairs (JURI)
5. Brief analysis/assessment of the resolution and requests made in it: 
The resolution welcomes the Commission’s 2020, 2021 and 2022 reports on monitoring the application of EU law and considers that the Commission’s reports are crucial tools to enable the European Parliament to exercise its scrutiny on the application of EU law in Member States and on the work performed by the Commission as guardian of the Treaties.
The European Parliament recognises the value of a constructive dialogue with national authorities but considers that this may risk ‘political horse trading’ with the Member States. The resolution concludes that the Commission remains too reluctant to open infringement procedures and to bring the Member States before the Court of Justice of the European Union (CJEU). In this context, it calls upon the Commission to clarify how the prioritisation policy is applied, and reiterates its requests to shorten the duration of the pre-litigation procedure and to introduce stricter procedural rules. The resolution regrets a decrease over time of the number of infringement procedures related to the single market, while it expresses concern that the Commission has had to open a large number of infringement cases related to the rule of law, organised crime, energy and environmental laws, and employment and inclusion.
The European Parliament also calls on Member States to play their role in ensuring the timely and correct application of EU law. This would indicate that the Parliament acknowledges that enforcement of EU law requires combined efforts between the Commission and Member States, the source of the Commission’s emphasis on a constructive partnership with Member States. The Parliament pays attention to the concrete delivery of key priorities and asks Member States to quickly address infringements identified by the Commission, highlighting in particular those related to climate objectives or fundamental rights.
On the 30th anniversary of the single market, the resolution devotes particular attention to this subject and to the challenges that can undermine competitiveness. This reinforces the European Parliament concerns about the decrease of infringement procedures related to the single market. It suggests that the co-legislators (and the Commission when presenting proposals) facilitate the direct application of EU rules by making more use of regulations. It finally asks Member States and the Commission to identify, and screen at an early stage, the impact of unnecessary additional requirements (‘gold-plating’), that some Member States include in national law when transposing directives.
6. Response to requests and overview of actions taken or envisaged by the Commission
First part: monitoring and ensuring the application of EU law
Paragraphs 2 and 5: on the Commission’s enforcement policy
Effective and smart enforcement requires acting before it is too late and, where possible, preventing breaches of EU law from happening in the first place. This is why the Commission continues its efforts in this regard, for example by providing early support to Member States on how to ensure effective implementation of EU law and to identify and flag potential problems at an early stage. The Commission works together with the Member States in numerous committees or expert groups to promote the proper and timely implementation of EU law. It also provides written guidelines on the interpretation and implementation of EU law in all main policy areas.
Where serious breaches of EU law persist, the Commission does not hesitate to open or pursue infringement procedures. While the number of infringement procedures may vary from year to year, a longer-term perspective reliably shows the Commission’s resolve in this respect: in the years 2020 to 2022 the Commission launched over 2,300 infringement procedures, which represents an increase compared to the previous three years. In 2023 alone, the Commission decided to refer a total of 82 cases to the CJEU. And, in 45 cases, the Commission decided to request the Court to impose financial sanctions against the Member State concerned, most of which due to the late transposition of directives.
This is a clear indication that the Commission does not shy away from referring a Member State to the CJEU where needed to achieve compliance with EU law. In fact, the Commission’s policy to resort to financial sanctions (lump sum and daily penalty payment) has become stricter over time and is now used systematically in cases of late transposition of directives. Where a Member State rectifies the infringement by transposing the directive in the course of the court proceedings, the Commission no longer withdraws its action from the Court, as it would have done in the past. Instead, it still seeks a financial sanction for the breach having occurred in the first place.
The launch of infringement procedures in new areas, for example on equality, rule of law, democracy and EU citizenship, including referrals to the CJEU where necessary, is acknowledged by the European Parliament and is further evidence that the Commission is determined to enforce EU law also in areas that are often politically sensitive.
The Commission’s enforcement policy has evolved over time, to ensure its continued effectiveness. The 2016 Communication ‘EU law: Better results through better application’ set out a strategic and focused use of infringement procedures. It gives priority to tackling breaches with the biggest impact on the interests of people and businesses. These include, for instance, the failure by a Member State to transpose a directive in time or infringements that affect the capacity of national judicial systems to contribute to the effective application of EU law.
The failure by a Member State to comply with a judgment of the CJEU as referred to in Article 260(2) of the Treaty on the Functioning of the European Union (TFEU) is another example of priority cases. After having issued a letter of formal notice, the Commission will refer the matter back to the Court with a request for financial sanctions to be ordered against the Member State concerned.
The primary purpose of the infringement procedure is to ensure that the Member States give effect to EU law in the general interest. It is not designed to offer concrete solutions for individuals or ensure individual redress. This is why an individual case of misapplication of EU law – where there are insufficient indications of a general practice or systemic failure of compliance with EU law – are better dealt with by redress mechanisms at national level, such as national courts, regulatory bodies, or ombudsmen. If the problem has a cross-border dimension, the SOLVIT network may offer a swift remedy.
It must be borne in mind that the CJEU is ultimately called upon to decide on the compliance of Member States’ legal systems with EU law. To prove a systemic or structural breach of EU law, the Commission must produce sufficient evidence to show that a Member State’s authorities have developed a repeated, widespread, and persistent practice which is contrary to EU law. The Commission cannot rely on simple presumptions but must provide concrete evidence that the Member State concerned has generally and persistently failed to fulfil its obligations under EU law. Therefore, an accumulation of individual cases is not, as such, sufficient to prove the systemic nature of a breach.
The Commission’s 2022 Communication ‘Enforcing EU law for a Europe that delivers’ further explains the Commission’s strategic approach to enforcement through illustrative examples and by setting out the various tools that it uses. The Commission also refers to its reply to the oral question ‘Improving the strategic approach on the enforcement of EU Law’ (O-000047/2023) of 14 December 2023, in which the Commission has recalled its strategy and the concrete benefits that its enforcement action brings to people and businesses.
The Commission’s strategic approach to enforcement was designed to increase the effectiveness of the Commission’s enforcement action and to achieve compliance with EU law as soon as possible. If preventive measures fail and the Commission launches an infringement procedure to address the breach of EU law, it is and remains the Commission’s objective to resolve the issue at an early stage of the procedure. Figures show that the current enforcement approach is effective: in 2023 alone, the Commission was able to close over 1,000 infringement cases as Member States achieved compliance; over 95% of them were resolved before going to Court, resulting in faster compliance by avoiding lengthy court proceedings.
The Commission therefore fully agrees that the primary objective should be to find a solution as quickly as possible. In the context of the infringement procedure, one must of course take into account the right of defence of the Member States and, when a satisfactory remedy is identified, the time needed to implement it. However, in some cases swift action is particularly important. In its handling of infringement procedures, the Commission may shorten the normal timeline of the procedure when major violations of principles of EU law are at stake or there is a risk of irreversible damage, and once the case is referred to the CJEU, it can request the CJEU to apply an expedited procedure and to impose interim measures. Examples of this faster way of proceeding can be found in cases related to the rule of law, key values of the EU or violations of the environmental legislation.
To ensure that the Commission’s working methods in enforcing EU law remains future-proof, it has conducted a stocktaking exercise over the last year. This led in July 2023 to the publication of a Stocktaking report on the Commission’s working methods for monitoring the application of EU law. The report presents targeted recommendations, which are currently being implemented, where appropriate together with Member States.
Paragraph 3: on the enforcement of the rule of law and the conclusion of an interinstitutional agreement on democracy, rule of law and fundamental rights
In recent years, the rule of law has been a prominent theme on the European agenda, with the annual Rule of Law Reports bringing a major contribution to informing the debate at both EU and national level. The Commission has worked continuously on strengthening the Rule of Law Report, for example by including specific recommendations to Member States. These recommendations are issued to support them in their efforts to take forward ongoing or planned reforms, to encourage positive developments and to help them identify where improvements or follow-up is needed to address isolated or even systemic challenges.
The 2023 report presents the Commission’s assessment based on a well-established methodology and a diversity of sources. The report assesses the follow-up given to the specific recommendations of the previous year. Results show that the report has become a significant driver for positive reforms and that important efforts are ongoing in many Member States to follow up on the recommendations of the previous year. Almost 65% of the specific recommendations issued last year to Member States have already been followed up. The Commission will continue to monitor progress on the 2023 recommendations which were not or only partially implemented, and to address new challenges.
The Rule of Law Report complements a number of other mechanisms and instruments at EU level in the EU Rule of Law toolbox, each of which has its own purpose. These tools seek to ensure that the rule of law is not just a principle, but a tangible reality on which people and businesses can rely on.
As indicated in the letter of 29 November 2023 by President von der Leyen to President Metsola, the Commission welcomes the objective to broaden discussions on cross-cutting matters as well as on the situation in individual Member States. The Commission is of course ready to support the Parliament in this process, and the Rule of Law Report should provide a strong basis for this work. As regards the scope of these discussions, the Commission underlines that the Rule of Law Report already covers broad areas: justice systems, anti-corruption frameworks, media pluralism and media freedom, and other institutional issues related to checks and balances. The Commission stands ready to further structure the rule of law dialogues with the European Parliament, as is being done in the Council. To that end, the Commission proposed an informal contact group, where Commission representatives would be available to conduct regular discussions with Members of Parliament and where the Presidency of the Council and relevant Member States could also be involved.
The Budget Conditionality Regulation (Regulation EU 2020/2092 on a general regime of conditionality) is another specific tool that helps the Union to protect its budget in cases where breaches of the principles of the rule of law in a Member State affect or seriously risk affecting the sound financial management of the Union’s budget or the protection of the financial interests of the Union in a sufficiently direct way. The general regime of conditionality complements other tools and procedures to protect the EU budget, like checks and audits or financial corrections, or investigations by the EU's anti-fraud office (OLAF). The Commission can only initiate a procedure under the budget conditionality mechanism if the other tools to protect the Union budget cannot protect the Union budget more effectively.
Paragraph 6, on supporting national and regional authorities in transposing EU legislation
The proper application of EU law is a collective responsibility, shared between the Commission, as the guardian of the Treaties, national authorities, and courts. Therefore, the Commission welcomes the call on national authorities to be proactive in taking the necessary measures to address breaches of EU law. 
The Commission continues its efforts to prevent breaches from happening in the first place, for example by providing early support to the Member States on the implementation of EU law through practical guidance (over 40 written guidelines on the interpretation and implementation of EU law in 2022), meetings, training sessions and technical assistance.
The Commission opened 279 new EU Pilot files in 2022 to ensure swift compliance, or in some instances to collect information to perform its assessment (in 2021 there were 246 new files). 74% of such cases handled last year led to a solution with the Member States concerned, avoiding the need to resort to an infringement procedure.
The Commission also offers technical and financial support to the Member States in their implementation efforts and provides expertise underpinning structural reforms, as well as specialised training programmes.
Some of the recommendations of the stocktaking report of July 2023, which the Commission is currently implementing, aim to further improve the support that the Commission provides to the Member States for the transposition and implementation of EU law.
Paragraph 7, on the effective follow-up to Court of Justice rulings
The Commission fully shares the view that breaches on which the CJEU has ruled must be addressed quickly and that the adoption of new legislation is not always a sufficient remedy if it does not address the breach identified by the Court.
In the context of infringement procedures, the Commission resumes contacts with the national authorities after the Court ruling confirming the breach, to ask the national authorities how they intend to implement the ruling. When the reply is not satisfactory or the necessary measures are delayed, the Commission continues the infringement procedure under Article 260(2) of the Treaty. At the end of 2022, there were 100 infringement procedures pending in relation to cases which have already been subject to a judgment of the CJEU. The Commission is following up on these cases with the Member States concerned to ensure the full implementation of the Court’s rulings.
In the context of preliminary rulings, the Commission’s practice is to first identify the instances in which the Court declared that national legislation is in breach of EU law. The Commission then monitors how Member States amend the legislation deemed by the Court as incompatible with EU law. If instances of non-compliance remain, the Commission may decide to open an infringement procedure based on the assessment of the Court.
Paragraph 9, on strengthening the work of the Single Market Task Force in cooperation with SOLVIT and on a possible injunction system against public authorities
The Commission welcomes the Parliament’s call to further strengthen the cooperation between the Single Market Enforcement Taskforce (SMET) and the SOLVIT network. They both share the common objective of facilitating the smooth functioning of the single market by removing barriers and helping people and businesses to solve problems they encounter when moving or doing business across borders. The Commission is already exploring the synergies between the two bodies.
To further improve the functioning of SOLVIT and increase its effectiveness and efficiency in dealing with barriers in the single market, Member States agreed in the SMET to use data and evidence from SOLVIT cases. This should not only help the work on already identified priorities, but also to propose new priorities for future work, to establish or reinforce cooperation between SOLVIT centres and SMET members, as well as to improve the administrative capacity of SOLVIT centres. SOLVIT experience can also be put to good use in EU policy and compliance work at national level.
The results of this cooperation will be published in the SMET annual report in the course of 2024, which is addressed to the European Parliament and the Council.
As regards the request for an injunction system, the Commission recalls that its role as the guardian of the Treaties, is strictly defined and limited by the Treaties themselves. The powers conferred on the Commission do not include the possibility to address injunctions or other directly enforceable requests to Member States.
Nor do the remit and powers of the CJEU include the possibility for the Court to issue injunctions to secure or clarify citizens’ rights or to rule in the context of simplified procedures, as envisaged in the resolution. However, the Rules of Procedure of the Court do provide for an expedited and accelerated procedure upon request of the referring national court or the party concerned in case of direct action. 
Second part: harmonising the implementation of EU law
Paragraph 14, on monitoring and addressing gold-plating
The Commission agrees that inefficient or excessive additional requirements added at national level (known as gold-plating) can have detrimental effects. It has therefore repeatedly called for a closer cooperation with the Member States to avoid problems related to this issue. In its Communication Better Regulation: Joining forces to make better laws the Commission has stressed that better regulation is a shared objective and it is the responsibility of all EU institutions to work together to assess and monitor the impact of EU legislation.
The Commission reiterated that it is ready to cooperate closely with national authorities on EU policymaking to improve the effectiveness and efficiency of the implementation of EU laws. While Member States can adapt EU legislation to their national specificities, the Commission considers that all efforts need to be deployed by the Member States to assess the impacts of additional national provisions on stakeholders. The Commission’s Better Regulation system, which has been assessed as among the best in the world by the Organisation for Economic Co-operation and Development (OECD), can serve as a starting point for Member States to perform this additional analysis.
Commission services, when examining the Member States’ transposition measures, verify whether a directive is completely and correctly transposed. The assessment also covers possible instances of gold-plating. If national measures are identified that are not conform to the objectives of the directive, they can be addressed by an infringement procedure based on Articles 258 to 260 TFEU. Similarly, if additional requirements are not justified or proportionate, the Commission may decide to take formal steps against Member States. 
In the Communication on identifying and addressing barriers to the single market (COM/2020/93 final), the Commission highlighted that gold-plating often translates into additional regulatory or administrative burden for consumers and businesses, with a particular impact on SMEs. It also called on the Member States to intensify their simplification efforts and reduce unnecessary administrative burden. Unjustified barriers in the single market can also be identified and tackled in the SMET.
Paragraph 15, on favouring an increased use of regulations instead of directives
[bookmark: _Hlk155775753]The Commission agrees that legal clarity and legal certainty are essential elements for the correct transposition, interpretation, and daily application of EU law. It strives for very high-quality standards in all its proposals and is always ready to assist national authorities in the transposition or application process.
In accordance with its better regulation rules (in particular the Better Regulation toolbox), consideration of the most efficient policy instrument to achieve the intended objectives is an established part of the impact assessment process. Depending on the problem to tackle and the results to be achieved, the Commission identifies the best instrument and carries out an analysis of significant economic, social, and environmental impacts (together with other relevant impacts). This is why the Commission cannot, as a general rule, favour the choice of regulations over directives. This choice must remain the result of a case-by-case analysis. When performing ex-post evaluations, the Commission will also look at whether the chosen instrument made it possible to reach the objectives in the most efficient way.
In order to simplify and modernise EU legislation, the Commission has set up a high-level expert group, the Fit for Future Platform, to ensure that burdensome provisions are identified and tackled, including by making suggestions on how to simplify and clarify legal provisions.
Paragraph 16, reiterating the proposal to introduce a single rulebook on the administrative procedures of the EU institutions
The Commission fully shares with the Parliament the objective of having an open, efficient, and independent EU administration that people, business and other stakeholders can interact with. The Commission is fully committed to respecting the rights and freedoms of EU citizens in all its actions and in the legislative proposals it tables.
The Commission will present its detailed position on this request in its reply to the resolution on Digitalisation and Administrative Law, which is due soon.
Paragraph 17, monitoring the effects of territorial supply constraints in the application of single market EU legislation
The Commission acknowledges the call to address territorial supply constraints (restrictions imposed by large manufacturers which prevent retailers and wholesalers from buying where they wish in the single market) and to ensure a better functioning single market for the benefit of consumers. Competition law can in some cases offer remedies, but it only applies in individual situations and in specific circumstances.
In the 2021 update of the Industrial Strategy, the Commission has identified retail as one of the 14 industrial ecosystems crucial for the recovery of the EU economy. It has also proposed transition pathways for some of these industrial ecosystems as co-creation processes with stakeholders. These transition pathways should identify current and future challenges and opportunities in the different ecosystems and accompany the green and digital transition of these ecosystems towards 2030 and beyond.
The Commission has launched a co-creation process for the retail transition pathway with a broad community of stakeholders. The co-creation should identify a set of actions to address the challenges of the twin transition and to support the resilience of the ecosystem. The issue of territorial supply constraints is covered in the Commission’s consultation of stakeholders in this context, as addressing territorial supply constraints would be one of the actions to contribute to a better functioning single market and to support the resilience of the ecosystem.
The results of this co-creation process should be published soon. Relevant stakeholders, including the Commission, will then take the appropriate steps to implement the agreed set of actions.
In parallel, the Commission continues to monitor markets and apply the EU competition rules to combat practices by companies, either unilateral or through agreements, that partition the single market.
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