


Follow-up to the European Parliament non-legislative resolution on the negotiations on a status agreement between the European Union and the Islamic Republic of Mauritania on operational activities carried out by the European Border and Coast Guard Agency (Frontex) in the Islamic Republic of Mauritania
1. Rapporteur: Tineke STRIK (Greens/EFA / NL) 
2. Reference number: 2023/2087 (INI) / A9-0358/2023 / P9_TA(2023)0428
3. Date of adoption of the resolution: 22 November 2023
4. Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affair (LIBE)
5. Brief analysis/assessment of the resolution and requests made in it: 
The European Border and Coast Guard Agency (‘Frontex’ or the ‘Agency’) is mandated to cooperate with third countries in relation to the areas covered by the European Border and Coast Guard Regulation (the ‘Regulation’)[footnoteRef:1], ‘including through the possible operational deployment of border management teams’[footnoteRef:2] to those countries. Such cooperation should ‘[focus] in particular on neighbouring third countries and on […] countries of origin or transit for illegal immigration.’[footnoteRef:3] In circumstances requiring the deployment to a third country of border management teams from the European Border and Coast Guard standing corps (the ‘Standing Corps’), where the members of said teams will exercise executive powers, a status agreement, based on the model drawn up by the Commission, must be concluded by the Union with the third country concerned[footnoteRef:4]. [1: 	Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European Border and Coast Guard.]  [2: 	Regulation (EU) 2019/1896 Article 10(1)(u).]  [3: 	Regulation (EU) 2019/1896 Article 3(1)(g).]  [4: 	Regulation (EU) 2019/1896 Article 73(3) and 76(1). NB : The Commission adopted this model on 21 December 2021 (Communication COM(2021) 829 - Model status agreement as referred to in Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on the European Border and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624).] 

On 4 July 2022, the Council authorised the Commission to negotiate such a status agreement with the Islamic Republic of Mauritania (‘Mauritania’)[footnoteRef:5]. Mauritania sits at the crossroads of the Sahel and Sub-Saharan Africa. It shares its 5,000 km land border with Morocco, Algeria, Mali and Senegal and has long served as a transit country for sub-Saharan migrants making their way to Europe. Mauritania’s location presents its border management authorities with the twin challenges of regulating a long land border with politically unstable neighbours and accommodating a steady influx[footnoteRef:6] of refugees and migrants seeking to use the country’s ports as a staging ground for the final leg of their journey to the European Union. [5:  	Council Decision (EU) 2022/1168 of 4 July 2022 authorising the opening of negotiations on a status agreement between the European Union and the Islamic Republic of Mauritania on operational activities carried out by the European Border and Coast Guard Agency in the Islamic Republic of Mauritania.]  [6:  	Mauritania has seen a rapid increase in displaced persons arriving from Mali beginning in September 2023. DG ECHO projects that some 100,000 Malians will arrive in Mauritania in the next six months.] 

The resolution adopted by the European Parliament concerning negotiations on a status agreement with Mauritania is addressed to the Commission and to Frontex and includes 27 measures for the Commission and Frontex (respectively, 13 and 14 measures) to adopt ‘should negotiations for a status agreement continue.’ The Commission has consulted Frontex on the measures directed at it; the Agency’s responses on those measures are reflected below.
6. Response to requests and overview of action taken, or intended to be taken, by the Commission:
All Frontex activities and operations must fully comply with relevant international and Union law as well as with the law of the host country. As such, the Agency-deployed staff is obligated to act within that legal framework and in full compliance with the fundamental rights obligations provided for thereunder. Per the model status agreement, if a third country issues instructions incompatible with the applicable legal obligations, it is the responsibility of the Agency-appointed Coordinating Officer to communicate this to the third country authority and to the Agency’s Executive Director. It is the responsibility of the Executive Director to provide appropriate response, including the possible suspension or termination of the operational activity (paragraph 6.1.a).
The Commission takes note of the European Parliament’s position regarding a provisional application of the agreement (paragraph 6.1.b).
The Commission wishes to clarify that the immunities granted under a status agreement affect the legal status of Frontex-deployed staff only vis-à-vis the host third country, and in no way restrict their legal liabilities outside that country. That said, the Commission does not have the competence to direct the legal authorities of the Member States to investigate allegations of misconduct against their nationals – employees of Union agencies or otherwise. Furthermore, the Commission believes that the decision to maintain or waive immunity, as well as the adoption of possible guidelines, if appropriate, should remain the competence solely of the Executive Director. The role of the Fundamental Rights Officer is enshrined in the Regulation, particularly in Article 109 thereof (paragraph 6.1.c).
The Commission is satisfied that the Frontex’s current complaints mechanism (which can be accessed via https://www.frontex.europa.eu/fundamental-rights/complaints-mechanism/) is accessible to Union and non-Union individuals and is handled by the Agency’s Fundamental Rights Office (paragraph 6.1.d).
In the course of its negotiations, the Commission always strives to adhere as closely as possible to the anti-fraud provisions of the model status agreement. The Commission notes that all Frontex activities and operations must fully comply, inter alia, with relevant Union law, including the Union’s anti-corruption framework (paragraph 6.1.e).
[bookmark: _Hlk152679414]The Commission remains strongly supportive of the finalisation of a working arrangement between Frontex and the relevant Mauritanian authorities, which will give those authorities access to Frontex's vast resources and expertise to develop their own capabilities. In line with the Regulation, any status agreement must contain provisions ensuring that all aspects of Frontex's deployment to the relevant third country are in full compliance with the Agency's legal obligations, particularly regarding fundamental rights and international protection obligations. The Commission also notes that, via the Asylum, Migration and Integration Fund (AMIF), it provides support to the Regional Development Protection Program (RDPP, Protection component), which includes the project ‘Improving Protection Mechanism for refugees and asylum-seekers through registration, Refugee Status Determination’ in Mauritania implemented by the UN High Commissioner for Refugees (UNHCR) (paragraph 6.1.f).
In the course of its negotiations with Mauritania, the Commission will strive to adhere as closely as possible to the model status agreement which, in line with the Regulation, requires all participants of a Frontex activity or operation to respect the Agency’s fundamental rights obligations and for both Frontex and Mauritanian authorities to have in place complaints mechanisms to process allegations of breaches of fundamental rights committed by their staff in the course of an operational activity. The Commission notes that the operational plan of every joint operation launched under a status agreement specifically requires Frontex to ensure that all participants of the relevant activity have received, prior to their participation in said activity, adequate training in relevant European Union and international law, including on fundamental rights and access to international protection. Such training must also include guidelines for the purpose of identifying persons seeking protection and directing them towards the appropriate procedures, guidelines for addressing the special needs of children, including unaccompanied minors, victims of trafficking in human beings, persons in need of urgent medical assistance and other particularly vulnerable persons, and, where it is intended that they participate in sea operations, search and rescue, prior to their initial deployment in operational activities organised by the Agency (paragraph 6.1.g).
The Commission notes that both the model status agreement and the Regulation provide comprehensive safeguards on human rights (paragraph 6.1.h).
The Commission has abode and will continue to abide by the relevant reporting requirements prescribed in the Treaty on the Functioning of the European Union, the secondary legislation of the European Union and the Framework Agreement on relations between the Parliament and the Commission (paragraph 6.1.i).
As the Agency is, per the Regulation (particularly Article 73(7)-(8) thereof), already required to inform the European Parliament of its operational activities in third countries and to regularly assess all cooperation with third countries, the Commission considers that the duplication of this exercise would not be an efficient allocation of resources (paragraph 6.1.j).
The Commission supports the conclusion of a working arrangement between Frontex and the relevant Mauritanian authorities, whereunder fundamental rights trainings can be organised. Frontex and its Fundamental Rights Office are working to ensure that the Agency’s entire training curriculum has embedded components on fundamental rights compliance in practice on the field. Therefore, any Frontex trainings to Mauritanian authorities would represent opportunities to also provide contextualised training on human rights-compliant border management (paragraph 6.1.k).
The provision of material support to authorities of third countries cannot be accomplished via a status agreement. Any equipment deployed by Frontex to a third country for a joint operation under a status agreement is only deployed for the duration of that operation and retrieved by the Agency thereafter (paragraph 6.1.l).
The Regulation contains one reference (recital 88) on the Commission’s fundamental rights assessment related to status agreements. An impact assessment of ‘areas linked to the potential Frontex deployment’ cannot be conducted before engaging in negotiations because it is these negotiations that identify the geographical and material scope of Frontex’s deployment. The Commission notes that these assessments are published as staff working document linked to its proposal for the relevant Council Decision on the conclusion of the status agreement in question and are thus publicly available (paragraph 6.1.m).
The Agency confirms that its Fundamental Rights Officer is actively consulted at every stage of the process prior to the launch of any joint operation (both those deployed on the territory of Member States and for those deployed on the territory of third countries), in line with the requirements of the Regulation. This includes proactive consultation that takes place with the Fundamental Rights Officer at both planning and drafting stages of each respective operational plan, with the Fundamental Rights Officer being also asked to provide observations in a separate document to assess, amongst others, whether any planned joint operation should be launched, and if so, any mitigatory measures that would need to be put in place by the Agency (paragraph 6.2.a).
The Agency regularly informs the Frontex Consultative Forum on its cooperation with third countries, including updating specifically on joint operations launched in third countries implementing status agreements. In line with standard practice, the Agency is always available to facilitate and provide support in a timely and effective manner for the carrying out of on-the-spot visits to joint operations subject to the agreement of the host third country in line with Article 108(5) of the Regulation (paragraph 6.2.b).
The Agency informs that all operational plans implementing status agreements enshrine a robust and formal mechanism to address complaints to Frontex (in the General Part) and those addressed to the third country concerned (in the dedicated Specific Activity Plans). In addition, Frontex concludes a memorandum of understanding on a complaint’s mechanism with the Ministry of Interior of each third country with which a status agreement is in force, while the Fundamental Rights Officer concluding a similar memorandum with the relevant country’s Ombuds Office. This ensures that all complaints that are lodged are examined based on their merit and are not closed due to having been lodged to the complaint’s mechanism of the wrong side (paragraph 6.2.c.i).
The Agency notes that, in line with national sovereignty, a host third country needs to agree to the scope and the operational area of any joint operation before it can be launched. The same applies to granting full access to the operational area to the Fundamental Rights Officer and the Fundamental Rights Monitors. While Frontex commits to supporting and facilitating such on-the-spot visits, the approval of the host third country is required before such visits can take place. Should the third country concerned deny such full access to the operational area based on unjustified reasons, Frontex’s Executive Director, following an assessment by the Fundamental Right Office, reserves the right to suspend, terminate or not launch the joint operation in line with Article 46 of the Regulation (paragraph 6.2.c.ii).
All collection and analysis of personal data by Frontex is in line with the European Union’s personal data protection legal regime and the Agency’s extensive tools to safeguard and respect fundamental rights in line with the Regulation. In addition, in line with the Agency’s mandate, no operational personal data is ever transferred to any third country (paragraph 6.2.c.iii).
UNHCR is currently listed as a participant of all joint operations launched under the status agreements currently in force (Albania, Montenegro, Serbia, Moldova and North Macedonia). The Agency assures that this general practice will be continued for future joint operations launched in third countries, including in Mauritania should a status agreement be concluded with the European Union (paragraph 6.2.c.iv).
The General Part of every operational plan includes general instructions on how to ensure the safeguarding of fundamental rights during the relevant operational activity. These general instructions specifically require that Frontex ensures that all participants of the operational activity have received, prior to their participation in operational activities, an adequate training in relevant European Union and international law, including on fundamental rights and access to international protection. Training must also include guidelines for the purpose of identifying persons seeking protection and directing them towards the appropriate procedures, guidelines for addressing the special needs of children, including unaccompanied minors, victims of trafficking in human beings, persons in need of urgent medical assistance and other particularly vulnerable persons, and, where it is intended that they participate in sea operations, search and rescue, prior to their initial deployment in operational activities organised by the Agency (paragraph 6.2.c.v).
Frontex can confirm that it fully adheres with its rules for privileges and immunities of the members of the team in accordance with the relevant status agreement, which includes: (1) the rules on how an immunity can be waived, (2) how the certification that determines whether an act of a member of the team was performed as part of his or her duties takes place, and (3) how such requests from the third country concerned are dealt with. Frontex equally confirms its commitment that the strong role of the Fundamental Rights Officer is and will continue to be enshrined in operational plans concluded with third countries (paragraph 6.2.d).
The Agency already has in place a complaints mechanism for such purposes, which is managed by the Fundamental Rights Officer who is independent in her/ his role (paragraph 6.2.e).
In line with its standard practice, Frontex commits to negotiate a memorandum of understanding on a complaint’s mechanism with Mauritania’s Ministry of Interior. The Fundamental Rights Officer would also pursue a similar memorandum with the Ombuds Office of Mauritania (paragraph 6.2.f).
In line with the principles of national sovereignty, Mauritania would need to agree to the permanent deployment by the Fundamental Rights Officer of a Fundamental Rights Monitor to oversee operations in-country since to ensure effective monitoring, access to the operational area would be required. Furthermore, it is the Fundamental Rights Officer who proposes the deployment of a Fundamental Rights Monitor rather than the Agency itself.  Nevertheless, Frontex commits to continue to actively support and facilitate such monitoring. Should a third country deny the permanent deployment of a Fundamental Rights Monitor based on unjustified reasons, Frontex’s Executive Director, following an assessment by the Fundamental Rights Officer, reserves the right to suspend, terminate or not launch the relevant joint operation in line with Article 46 of the Regulation (paragraph 6.2.g).
The General Part of all operational plans includes general instructions on how to ensure the safeguarding of fundamental rights during the operational activity. These general instructions specifically include instructions that are applicable with regard to persons in need of international protection (as part of the need to identify and refer the persons in need of international protection, medical assistance, unaccompanied minors, victims of trafficking in human beings, and other persons in a vulnerable situation to the competent national authorities for appropriate assistance) (paragraph 6.2.h).
The Agency regularly informs the Frontex Consultative Forum (which is composed of many civil society organisations working in this area) on its cooperation with third countries, including updating specifically on joint operations launched in third countries implementing status agreements (particularly in terms of implementation) (paragraph 6.2.i).
Frontex already conducts periodical evaluations of its operational activities in line with the obligations of the Regulation (particularly Article 47 thereof), with the Fundamental Rights Officer being consulted as part of the process. In terms of the circulation of such evaluation reports, the Agency could consider expanding circulation beyond its Management Board to include, for instance, the European Parliament or the Council, subject to strict sharing restrictions. However, as such reports are marked ‘sensitive’, European Union rules on the handling of sensitive non-classified information prevent Frontex from making them public unless they were so heavily redacted as to make their publication futile for the purposes of this position from the European Parliament (paragraph 6.2.j).
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