


[bookmark: books]Follow up to the European Parliament resolution on the implementation of the 2018 Geo-blocking Regulation in the digital single market
1. Rapporteur: Beata MAZUREK (ECR / PL))
2. [bookmark: Sujet]Reference numbers: 2023/2019 (INI) / A9-0335/2023 / P9_TA(2023)0473
3. Date of adoption of the resolution: 13 December 2023
4. Competent Parliamentary Committee: Internal Market and Consumer Protection (IMCO)
5. Brief analysis/ assessment of the resolution and requests made in it:
The resolution highlights a diversity of issues and underlines the need to better enforce and update EU rules on geo-blocking to strengthen the digital single market and better respond to consumer expectations. 
In addition, it calls on the Commission and the Member States to remove remaining geo-blocking barriers in the single market and increase consumer awareness. It stresses the changes in consumer habits after the pandemic, in particular in terms of e-commerce, and therefore calls for a comprehensive re-evaluation of the Geo-blocking Regulation in this context.
Moreover, the resolution warns against the inclusion of audiovisual services in the scope of the Geo-blocking Regulation[footnoteRef:2], while inviting the Commission to consider removing obstacles to consumers’ cross-border access to audiovisual content gradually, taking into account the impact on the overall dynamics of the sector. [2:  	Regulation (EU) 2018/302 of the European Parliament and of the Council of 28 February 2018 on addressing unjustified geo-blocking and other forms of discrimination based on customers' nationality, place of residence or place of establishment within the internal market and amending Regulations (EC) No 2006/2004 and (EU) 2017/2394 and Directive 2009/22/EC.] 

6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
Towards a more effective enforcement of the Geo-blocking Regulation
The Commission shares the views of the European Parliament about the importance of the Geo-blocking Regulation in building a more robust, consistent, accessible and fair internal market for all citizens and businesses in the EU without discrimination or any unjustified barriers (paragraphs 3, 16 and 23). Within this context, the Geo-blocking Regulation plays a specific role, that is to provide a horizontal framework against specific discriminatory practices applicable vis-à-vis any kind of trader. At the same time, the expectations of consumers as also reported by consumer organisations and European Consumer Centres often go beyond the scope of the obligations laid down in the Geo-blocking Regulation[footnoteRef:3] and therefore the possibility to enforce them. For that reason, the Commission considers particularly important to ensure at national level both assistance to consumers and effective enforcement, as envisioned by Articles 8 and 7 respectively of the Geo-blocking Regulation. [3:  	The position paper Geo-blocking – still an area of concern for ECC-Net | European Consumer Centres Network (eccnet.eu), highlights this mismatch between consumer expectation and the law.] 

Through assistance to consumers, doubts about the applicability of the Regulation may be clarified, while at the same time involvement in specific disputes with traders, in particular with smaller ones, can often ensure amicable solutions. This may improve awareness of the obligations among consumers as well as traders, in particular the smaller ones, in line also with the call of the European Parliament in this regard (paragraph 1). The Commission has looked into trends resulting from consumer assistance activity carried out by the European Consumer Centres, noting that both the yearly number of consumers’ queries and complaints almost halved in 2020-2022 compared to the data reported in the first, short-term review of the regulation and the share of amicable solutions with the trader in case of complaints (generally leading to an adaptation of the practice, for instance of the online interface) increased to over 50% in the same period and reached over 60% in 2023. Still a number of issues remain, as highlighted by the European Consumer Centres[footnoteRef:4], such as the non-acceptance of payment methods issued in another country, or the refusal of passive sales in case of selective distribution networks, and may indeed require more robust enforcement by the national competent authorities. With specific reference to refusal of passive sales (paragraph 14), the Commission will seek to investigate further the prevalence of practices that are incompatible with Article 6 of the Geo-blocking Regulation. [4:  	Geo-blocking – still an area of concern for ECC-Net | European Consumer Centres Network (eccnet.eu). ] 

The Commission has acted to strengthen a coordinated assessment of the geo-blocking rules by the competent enforcement authorities within the Consumer Protection Cooperation (CPC) Network, as requested by the European Parliament (paragraphs 4, 7 and 32). In general, the Commission supports national authorities’ investigation capacities by providing common financing infrastructure and tools (EU eLab[footnoteRef:5]) that also permit to investigate the Geo-blocking Regulation as well as training for the CPC authorities through the Single Market Programme. Moreover, the inclusion of geo-blocking within the Consumer Protection Cooperation Network ensures that a harmonised set of investigative and enforcement powers are available to national authorities. As stressed in the first, short-term review prepared by the Commission[footnoteRef:6], the large majority of authorities competent for the enforcement of the Geo-blocking Regulation are those in charge of enforcement of other consumer protection rules. In this regard, the Commission noted that these authorities are usually equipped with the same investigative and sanctioning powers also for the Geo-blocking Regulation, although still with significant variations on the level of applicable fines across Member States. The Commission also notes that coupling enforcement actions related to the Geo-blocking Regulation and non-discrimination provisions of payers and payees in the Single Euro Payment Area (Sepa) Regulation[footnoteRef:7] by the same authority may also facilitate deterrence against payment restrictions practices[footnoteRef:8]. [5:  	EU eLab is a digital toolbox to conduct on-line investigations for national consumer authorities addressing or preventing mass-scale breaches to EU consumer law by traders marketing and selling on the Internet.]  [6:  	Report from the Commission on the first short-term review of the Geo-blocking Regulation, SWD(2020) 294 final.]  [7:  	Article 9 of Regulation (EU) No 260/2012 of the European Parliament and of the Council of 14 March 2012 establishing technical and business requirements for credit transfers and direct debits in euro and amending Regulation (EC) No 924/2009, OJ L 94, 30.3.2012.]  [8:  	For example, a number of cases pursued by the Italian competent authority for both Geo-blocking Regulation and Regulation 260/2102 could rely on both legal basis, leading to commitments from the concerned traders, see for instance cases AGCM, Provvedimento n. 28349 and Provvedimento n. 28091.] 

The Commission supports the enforcement in specific cases that may affect the interest of consumers across the entire Union (paragraph 4). This was in particular the case of geo-blocking practices affecting the accessibility and use of different national versions of appstores in the context of a CPC coordinated action involving several consumer protection issues related to Google[footnoteRef:9]. For the outstanding concerns as regards Google’s compliance with the Geo-blocking Regulation affecting in particular cross-border users and their right to have non-discriminatory access to apps available in the territory where they are located, the Commission will continue to support the CPC Network’s efforts to ensure the correct application of the law. [9:  	https://commission.europa.eu/live-work-travel-eu/consumer-rights-and-complaints/enforcement-consumer-protection/coordinated-actions/social-media-and-search-engines_en#google.  ] 

[bookmark: _Hlk161407231]In order to further strengthen public enforcement of EU consumer law, in particular in the digital sphere, the Commission included in its 2023 Work Programme a revision of the CPC Regulation[footnoteRef:10]. The policy options for the planned revision include the possibility of vesting investigation and enforcement powers for certain, clearly defined cases, directly in the Commission. On the basis of the technical preparatory work, which is ongoing, it will be possible for the Commission to decide on how to proceed with the file, including the exact definition of which provisions of consumer law, currently listed in the Annex of the CPC Regulation, could be included within the scope of potential direct Commission enforcement powers.  In addition, in order to strengthen consumer redress in geo-blocking cases, the recent Commission proposal revising the Alternative Dispute Resolution Directive (ADR)[footnoteRef:11] aims at extending its scope to cover non-contractual disputes, including where consumers have been subjected to discrimination. In case of systematic infringements, ADR entities may cooperate with enforcement authorities to take action against the non-compliant traders. [10:  	Regulation (EU) 2017/2394 of the European Parliament and of the Council of 12 December 2017 on cooperation between national authorities responsible for the enforcement of consumer protection laws and repealing Regulation (EC) No 2006/2004, OJ L 345, 27.12.2017.]  [11:  	Proposal for a Directive amending Directive 2013/11/EU on alternative dispute resolution for consumer disputes, as well as Directives (EU) 2015/2302, (EU) 2019/2161 and (EU) 2020/1828 | European Commission (europa.eu).] 

With specific regard to the enforcement of the Geo-blocking Regulation in business-to-business transactions (paragraph 7), the Commission notes that in most Member States the enforcement of the Geo-blocking Regulation is entrusted to the same administrative authority in charge of the enforcement in business-to-consumers transactions[footnoteRef:12]. This approach is indeed consistent with the fact that the Geo-blocking Regulation covers only business-to-business transactions where the business customer acts as an end-user and therefore, in several instances, practices affecting consumers (and relative enforcement actions) may also spill over to cases where the end-user is a business. Where only private enforcement is available to business customers, there are cases where special rules are available to facilitate standing of trade associations or to strengthen the effectiveness of private litigation. However, at this stage the Commission is not aware of private litigation based on the Geo-blocking Regulation in business-to-business relationships, which may indicate both reduced effectiveness of private litigation but also a more limited demand for protection in business-to-business and/ or the fact that public enforcement (even if limited to business-to-consumers issues) may pre-empt the need or possibly incentives for private litigation by businesses, given the possible spill-overs of business-to-consumers over business-to-business cases. The Commission will consider ways to develop a better understanding on the impact of the Geo-blocking Regulation on business-to-business transactions, with a particular focus on small and medium-sized enterprises. [12:  	SWD(2020)294 part I, page 14. ] 

[bookmark: _Hlk161408393]Remaining barriers regarding price discrimination, cross-border parcel delivery and territorial supply constraints 
As highlighted by the European Parliament (paragraph 3), the conclusions of the first, short-term review of the Geo-blocking Regulation could not reflect the impact of the pandemic on the evolution of e-commerce, hence the need to draw further conclusions based on new data collection and analysis in this area (paragraphs 6 and 30). The Commission has indeed specifically looked into this aspect through a study analysing the trends of cross-border e-commerce in view of the pandemic[footnoteRef:13]. In this regard, the study conducted indicates that the pandemic provided a significant catalyst to e-commerce trade, particularly at retail level, in the EU as a whole. After a significant spike in the demand for online retail throughout the EU in 2020-2021, e-commerce trade stabilised in 2022, in particular in more mature/digital national markets[footnoteRef:14]. Cross-border e-commerce increased too, but not more than domestic e-commerce[footnoteRef:15]. [13:  	Civic Consulting and Copenhagen Economics, Study for further evaluation of the Geo-blocking Regulation - VIGIE 2021-0501, forthcoming.   ]  [14: 	The spike in the demand for online retail was particularly pronounced in EU countries which were behind the curve in their digital development. In those EU countries, the COVID-19 spike remained even after the lifting of measures in 2022.]  [15: 	In particular, the proportion of trade coming from cross-border origin (including within and outside the EU) remained relatively constant throughout the period, increasing from 20% across the EU in 2016 to 22% in 2021.] 

Stakeholders, in particular from the consumer side contacted within the context of the study, indicated that geo-blocking of consumers based on their location is less of a concern in particular for the conducts that are covered by the Regulation, hence indicating its effectiveness in tackling these issues. However, consumers and e-commerce traders alike indicate that this change has not had a significant impact on the volume of cross-border e-commerce trade within the EU. This may be due to the maturity of e-commerce markets (in particular the biggest markets) with more limited need to import products from other Member States, as well as remaining obstacles for traders to trade cross-border.
On the other hand, expectations of consumers about accessibility of goods cross-border go beyond practices covered by the Geo-blocking Regulation. In this regard, marketplaces are still seen as an important enabler for cross-border e-commerce, particularly for smaller traders[footnoteRef:16], although this may entail additional costs and the need to outsource additional services to the marketplace resulting in a certain loss of control. The Commission plans to report extensively on the results of the study in the context of the stocktaking exercise planned before summer 2024. [16: 	According to the survey, marketplaces were the primary channel for 39% of the respondents with respect to domestic sales, whereas with respect to cross-border sales 46% of the respondents indicated a marketplace was their main sales channel.] 

As recalled by the European Parliament, the Geo-blocking Regulation prohibits price discrimination based on the consumer’s nationality, place of residence or of establishment (paragraph 10). The Commission in this regard notes that while the Geo-blocking Regulation does not prevent the possibility for traders to offer general conditions of access, including net sale prices, which differ between Member States, these should be offered on a non-discriminatory basis, regardless of the nationality, place of residence or place of establishment of the customer[footnoteRef:17]. This means that these offers need to be accessible for customers of other Member States, which should be able to complete a transaction on the basis of these general conditions of access. Since the first, short-term review indicated that the application of the Geo-blocking Regulation may have made more visible new discriminatory practices implemented through delivery limitations applied by multinational traders in the different national versions of their websites[footnoteRef:18], the Commission looked deeper into this aspect across some major EU first-party traders. The evidence collected indicated that multinational traders tend to arrange distribution on a national basis, with risk of fragmentation of the Single Market, while the extent of price differences across different national websites may be less pronounced. The Commission plans to report on the results of these findings in the context of the stocktaking exercise planned before summer 2024. [17:  	Article 4(2) and recital 27 of the Geo-blocking Regulation. ]  [18:  	SWD(2020)294 part I, page 39.] 

With specific regard to automatic price changes, in the context of the first, short-term review, the Commission services noted that automatic changes of prices displayed to cross-border customers decreased following the entry into application of the Geo-blocking Regulation[footnoteRef:19], although that practice did not disappear. However, given that such changes may also be triggered by legitimate reasons (e.g., changes in applicable VAT rates or delivery costs), the assessment of the discriminatory nature of such practices is to be conducted on a case-by-case basis, possibly including in-depth assessment of the algorithms and reasons that may justify such changes. Such case-by-case assessment could benefit from synergies with checks on the application of consumer protection rules requiring traders to inform consumers about the fact that the price was personalised on the basis of automated decision-making[footnoteRef:20]. [19:  	SWD(2020)294 part I, page 31.]  [20:  	Article 6(1)(e) of Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council, OJ L 304, 22.11.2011.] 

The Commission agrees with the Parliament’s assessment that improving the Single Market for cross-border delivery would be an essential contribution to the development of e-commerce in the EU. The EU parcel delivery market is competitive, innovative and functions overall well as European users have a range of offers to choose from. Nevertheless, retailer surveys consistently point out the cost of delivery as one of the barriers to cross-border sales, even if other, more prominent barriers rank higher, such as the differences in national VAT rules, the higher risk of fraud and non-payment in cross-border sales or the differences in national consumer protection rules[footnoteRef:21]. Tariffs for cross-border delivery services are higher at retail level for consumers and small senders who cannot negotiate individual tariffs and there are still important variations between countries of origin and destination that cannot be explained by differences in operational costs. [21:  	European Commission, Consumers, Health, Agriculture and Food Executive Agency, Retailers’ attitudes towards cross-border trade and consumer protection 2018 – Final report, Publications Office, 2019, https://data.europa.eu/doi/10.2818/08156, p. 154.] 

The delivery cost is a function of multiple factors, including, among other things, volumes, competition among delivery service providers and regulation. In preparation of the Report from the Commission to the Council on the Future of Postal Sector in the EU and the next Implementation report of Regulation (EU) 2018/644 on cross-border parcel delivery services, the Commission intends to re-assess the availability of cross-border delivery options, looking more in depth into the pricing dynamics of the cross-border parcel delivery services and into the level of competition of the parcel delivery market.
[bookmark: _Hlk157530988]Forwarding services exist and operate in the EU but they service mainly consumers from the UK and other non-EU countries[footnoteRef:22], which indicates a lack of demand for such services in the EU. However, in preparation of the next implementation report of Regulation (EU) 2018/644 on cross-border parcel delivery services, the Commission is considering assessing whether all European postal operators allow EU consumers resident in different Member States to purchase their delivery services remotely (from operators established in other EU countries). [22:  	Civic Consulting and Copenhagen Economics, Study for further evaluation of the Geo-blocking Regulation - VIGIE 2021-0501, p. 153.] 

The Commission works together with the European Committee for Standardization – CEN on developing and updating European postal standards in order to enhance interoperability and improve quality of service for mail and parcels. In January 2023, the Commission issued a new Standardization Request for CEN to revise existing postal standards and draft new ones, taking into account the green and digital transitions, user needs, and growth in parcels and e-commerce.
The Commission is aware that territorial supply constraints (TSCs) may make it impossible in practice for retailers or wholesalers to buy products in one Member State and resell them in another. A study carried out for the Commission[footnoteRef:23] confirmed that such practices exist and may lead to a wide range of retail prices charged across the EU by manufacturers to retailers for the purchase of specific branded products. This is notably to the detriment of consumers in terms of choice of products and competitive pricing. [23:  	European Commission, 2020 Study on territorial supply constraints in the EU retail sector.] 

Competition law applies only when TSCs are the subject of agreements (Article 101 of the Treaty on the Functioning of the EU (TFEU)) prohibits anticompetitive agreements between undertakings) or when they are carried out unilaterally by a dominant operator (Article 102 TFEU prohibits the abuse of dominant position)[footnoteRef:24]. The Commission has thus raised this issue with stakeholders, among others, in the co-creation process of a transition pathway for a more resilient, digital and green retail ecosystem. As a way to improve the functioning of the Single Market and support the resilience of the ecosystem, in the light of those discussions, the Transition Pathway published on 12 March 2024[footnoteRef:25] proposes to relaunch the dialogue between major actors in the retail ecosystem including consumers and, if necessary to provide guidelines at EU level. [24:  	Such as in the case of the Commission fining AB InBev EUR 200 million for restricting cross-border sales of beer https://ec.europa.eu/commission/presscorner/detail/en/IP_19_2488.]  [25:  	Commission publishes transition pathway for a more resilient, digital and green retail ecosystem - European Commission (europa.eu).] 

[bookmark: _Hlk161408298][bookmark: _Hlk161408517]With regards to the impact of geo-blocking practices on sectors such as transport, financial services, health services and telecommunication services, the first, short-term review of the Geo-blocking Regulation concluded, without prejudice to future developments in specific areas, that these areas are subject to sector-specific rules as regards non-discrimination of users, which are needed in view of the specificities of the services and of the rules applicable to their cross-border provision.
Specific challenges for copyright protected content 
Following the first short-term review of the Geo-blocking Regulation (paragraph 17), which assessed the possible extension of the Regulation to electronically supplied services whose main feature is the provision of access to and use of copyright protected works, the Commission has engaged with the audiovisual (AV) sector in order to identify industry-led solutions.
In 2021-2022 the Commission held a stakeholder dialogue  with the audiovisual sector to identify concrete steps to improve access to and availability of audiovisual content across the EU (paragraphs 22 and 23). This consultation gathered input from all parties involved, including representatives of the AV industry and of linguistic minorities, on ways to improve the availability of AV works across the EU. Representatives of the AV industry have insisted on the need to maintain existing licensing and distribution models. Possible solutions to improve cross border access to heritage films were discussed during the dialogue. The Commission encouraged all interested participants to come up with a concrete roadmap or action plan, but no concrete follow-up has been proposed by the participants so far.
The Commission will present the outcome of the stakeholder dialogue in the context of the upcoming stocktaking exercise on the implementation of the Geo-blocking Regulation.
As regards the circulation and availability of works in the EU (paragraphs 18 and 19), the Commission takes note of the Parliament’s request to ensure the cross-border availability of award-winning European films. In this respect, the Commission would like to point out that the MEDIA programme already supports the circulation of award-winning films through the ‘Films on the move’ action and will monitor the availability of the award-winning European films in the different Member States and consider whether further action is needed. In addition, the Commission stresses that the most recent figures from the European Audiovisual Observatory[footnoteRef:26] show a slight increase in the availability of Europeans films and TV series on video-on-demand services. The analysis of online consumption of audiovisual works in the European Media Industry Outlook[footnoteRef:27] shows that over the reporting period (September 2021 to end of August 2022) non-national European works made up 14% of catalogue offer, but only 8% of the viewing time (consumption). This indicates a need for further improving the discoverability, promotion and visibility of AV content. [26:  	Film and TV content in TVOD, SVOD and FOD catalogues 2022 Edition, European Audiovisual Observatory, December 2022 – https://rm.coe.int/vod-catalogues-2022-film-and-tv-content-2022-edition-c-grece/1680a9b5d7.]  [27:  	European Media Industry Outlook, p. 26-27.] 

As regards the request to assess the possibility of applying an approach similar to the Portability Regulation (paragraph 21), the Commission underlines that the legal fiction introduced in the Portability Regulation applies to specific circumstances and is accompanied by strong safeguards, such as the verification of the Member State of residence. The impacts of applying a similar mechanism to consumers willing to access AV content made available in other Member States need to be further assessed.
In this regard the Commission recalls that the Geo-blocking Regulation does not affect the application of the rules on competition[footnoteRef:28], and in particular Articles 101 TFEU. Licensing agreements covering copyright protected content have to be assessed on a case-by-case basis to make sure they do not restrict competition. While Article 101 TFEU does not call into question the possibility for right holders to grant exclusive territorial licences to their distributors, additional measures aimed at ensuring compliance with the territorial limitations on the exploitation of those licences may have an anti-competitive object and be caught by Article 101 TFEU[footnoteRef:29]. As geo-blocking makes any sale (including passive sales) or any use of the copyright protected content outside the territory of the licensed countries impossible, geo-blocking can be assimilated to such ‘additional measures’ and therefore may be within the scope of Article 101 TFEU[footnoteRef:30]. Lastly, the General Court confirmed, in a judgment concerning geo-blocking of PC video games[footnoteRef:31],  that copyright does not afford the right holders concerned the opportunity to demand the highest possible remuneration or to engage in conduct such as to lead to artificial price differences between the partitioned national markets. Such partitioning and such an artificial price difference to which it gives rise are irreconcilable with the fundamental aim of the Treaty, which is the completion of the internal market[footnoteRef:32]. [28:  	Recital 34 of the Geo-blocking Regulation.]  [29:  	Judgment of 27 September 2023, Valve v Commission, (hereinafter “Valve”), T 172/21, ECLI:EU:T:2023:587, paras 176 and 199 and case law cited therein. Valve did not appeal the judgment and the term for appeal has expired.]  [30:  	Valve, cited above, para 198.]  [31:  	Valve, cited above, paras 191 to 194, 203, 204, 198, 213 and the case-law cited therein. ]  [32:  	Valve, cited above, para 204 and case law cited therein. ] 

As regards the call to propose tangible solutions facilitating cross-border access to AV content while taking into account the impacts on the AV sector (paragraph 25), the Commission will collect information on new business models which could contribute to facilitate consumers’ legal access to a wider choice of content and gather further evidence on consumers’ demand and on the impacts of a gradual approach to cross-border access to AV content. 
As regards the call on the Commission to fund more projects for dubbing and subtitling audiovisual works through the MEDIA programme (paragraphs 18 and 26), the Commission recalls that subtitling/dubbing is already supported as eligible cost through several MEDIA actions. The Commission will launch a dialogue with the industry stakeholders in the frame of the implementation of the MEDIA programme to identify market-driven solutions in order to increase the availability of subtitles in English and languages other than the official language of a given territory. At the same time the Commission will investigate how sharing of subtitled versions between distributors and sales agents can be further fostered by the MEDIA programme. Moreover, the mid-term evaluation of Creative Europe will allow the Commission to have further insights on the current distribution support provided by Creative Europe MEDIA. Creative Europe MEDIA finances an action on Innovative Tools and Business Models, which aims to strengthen the visibility and availability of European works in the digital age. This has supported projects in the fields of Artificial Intelligence as well as Video on Demand.
As regards access to cinematic heritage works (paragraph 26), the Commission will encourage the participants to the stakeholder dialogue to further develop and implement the proposals aimed at enhancing the online exploitation and cross-border access to catalogue and heritage films. 
Forthcoming activities 
Since the first, short-term review the Commission has continued to monitor the impact of the Geo-blocking Regulation, based on the evidence collected and feedback from stakeholders, as well as implementation of measures of the digital single market strategy, and the evolution of cross-border accessibility to offers for goods and services. In addition, the Commission services organised a Dialogue on cross-border access to audiovisual content in the context of the Media Action Plan. The results of these activities will be presented in the context of the stocktaking exercise planned before summer 2024, enabling the next Commission to launch a full review of the Geo-blocking Regulation in 2025.
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