


[bookmark: HU]Follow up to the European Parliament non-legislative resolution on the situation in Hungary and frozen EU funds
1. Resolution tabled pursuant to Rule 132(2) of the European Parliament's Rules of procedure
2. Reference numbers: 2024/2512 (RSP) / B9-0086/2024/ P9_TA(2024)0053
3. Date of adoption of the resolution: 18 January 2024
4. Competent Parliamentary Committee: N/A
5. Brief analysis/ assessment of the resolution and requests made in it:
The European Parliament adopted by 345 votes for, 104 against and 29 abstentions, a resolution on the situation in Hungary and frozen EU funds.
The European Parliament condemned the deliberate, continuous and systematic efforts of the Hungarian government to undermine the EU’s founding values. The Parliament expressed strong concern about the further erosion of democracy, the rule of law and fundamental rights in Hungary, in particular through the recently adopted so-called ‘national sovereignty protection’ package – which has been compared with Russia’s infamous ‘foreign agents' law’.
Regretting the Council’s failure to apply the Article 7(1) procedure (following Parliament’s activation of the mechanism in 2018), the Parliament called on the European Council to determine whether Hungary has committed “serious and persistent breaches of EU values” under the more direct procedure of Article 7(2). It also condemned the actions of Prime Minister Viktor Orbán, who last December blocked the essential decision to revise the EU’s long-term budget, including the Ukraine aid package, “in full disrespect and violation of the EU’s strategic interests and in violation of the principle of sincere cooperation”. The EU must not give in to blackmail, the Parliament highlighted.
Parliament regrets the Commission’s decision to release up to EUR 10.2 billion of previously frozen funds, despite Hungary not fulfilling the demanded reforms for judicial independence and the Commission recently prolonging the application of Conditionality Regulation measures.
Further, the Parliament condemned the reported systemic discriminatory practices against academia, journalists, political parties and civil society when allocating funds. It regretted the use of manipulated public procurement procedures, takeover bids by the government and entities with ties to the Prime Minister, and the use of EU funds to enrich the government’s political allies.
The measures required to release EU funding under different rules must be treated as a single package, and no payments should be made if deficiencies persist in any area. The Parliament will look into whether legal action should be pursued to overturn the decision to partially unfreeze funds, and notes that it can use an array of legal and political measures if the Commission is in breach of its duties as the guardian of the Treaties and to protect the EU’s financial interests.
In light of these issues, Parliament questions if the Hungarian Government will be able to fulfil its duties in the second half of 2024, warning that, if the position of President of the European Council is vacant, those duties would fall to the Hungarian Prime Minister during the country’s six-month Presidency of the Council. The Parliament asks the Council to find proper solutions to mitigate these risks, and call for reforms on the Council’s decision-making process, to end the abuse of the right of veto and blackmail.
6. Response to the requests and overview of the action taken, or intended to be taken, by the Commission:
The rule of law is one of the founding values of the European Union, as provided in Article 2 of the Treaty on European Union. The Commission, together with all other EU institutions, is responsible under the Treaties for guaranteeing the respect of the rule of law.
On 15 December 2022, based on the Commission’s proposal, the Council adopted an Implementing Decision on budgetary measures to protect the Union budget from breaches of the rule of law in Hungary under the Conditionality Regulation[footnoteRef:2]. Since the adoption of the measures last year, the Commission has exchanged with Hungary to explore possible adequate remedial measures. However, Hungary has not adopted and formally notified the Commission of any new remedial measure so far[footnoteRef:3]. Under Article 7 of the Conditionality Regulation, Hungary can request that measures be lifted or adapted by the Council, following the Commission assessment, by demonstrating that the situation leading to the adoption of measures has been remedied (respectively) in full or in part. [2:  	Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on a general regime of conditionality for the protection of the Union budget, OJ L 433I, 22.12.2020, p. 1]  [3:  	As of 13 March 2024] 

On 13 December 2023, in absence of a written notification from Hungary to request the lifting (or adaptation) of measures, the Commission reassessed, by reasoned decision, the situation in Hungary. In its re-assessment, the Commission found that Hungary has not adopted new remedial measures that would adequately address the issues outstanding under this procedure.
On this basis, the Commission’s reassessment concluded that the Union budget remains at the same level of risk and that the measures adopted should not be adapted nor lifted. In particular, 55% of financial commitments (representing EUR 6.4 billion) are suspended on three Common Provisions Regulation (CPR) programmes, those mostly implemented via public procurement, and no legal commitments can be entered into with any public interest trust or any entity maintained by such a public interest when the Commission implements the Union budget in direct or indirect management.
The Commission will continue to provide the European Parliament with relevant information, in line with its obligations under the Conditionality Regulation and the principle of sincere cooperation. Commissioner Hahn presented the latest state of play on Hungary on 17 January 2024, during the European Parliament plenary session.
Under the Conditionality Regulation, the Member State concerned remains in principle bound to implement the programmes concerned and make payments to final recipients and beneficiaries of Union funds. The Commission has provided information and guidance to that end in the guidelines on the application of the Conditionality Regulation, adopted in March 2022[footnoteRef:4]. [4:  	Communication from the Commission Guidelines on the application of the Regulation (EU, EURATOM) 2020/2092 on a general regime of conditionality for the protection of the Union budget, OJ C 123, 18.3.2022, p. 12] 

Respect for the Charter of Fundamental Rights horizontal enabling condition is linked to effective application and implementation of the Charter, to ensure compliance of the programmes and their implementation with the relevant Charter provisions. The criteria for fulfilment of this enabling condition, in accordance with Article 15 CPR, are set out in Annex III CPR. Therefore, the assessment of fulfilment of this enabling condition can only be made based on these criteria. In particular, Member States are required to ensure that effective mechanisms are in place to ensure compliance with the Charter of Fundamental Rights of the European Union in the programmes and their implementation; by contrast, these criteria do not refer to adequate control mechanisms in other areas, i.e. areas that do not concern both the implementation of the CPR Funds and its compliance with the Charter. The Commission thoroughly assessed the horizontal enabling condition as regards judicial independence against these criteria and, more particularly, in relation to the measures defined in the decisions approving the CPR programmes. Indeed, in these decisions, it was specified concretely what measures Hungary had to take to ensure that the arrangements in place for ensuring the compliance of the programmes and their implementation with the Charter should be considered effective. The Commission concluded that Hungary had taken the necessary measures as specified in the decisions approving the programmes to fulfil the criteria set out in Annex III CPR with regard to judicial independence. Therefore, the Commission had no other choice than to conclude that the condition was fulfilled in this particular regard, in line with the Common Provisions Regulation. The horizontal enabling condition remains unfulfilled as regards other aspects, such as academic freedom.
The horizontal enabling condition and the conditionality procedure have a separate legal framework based on a separate set of specific rules agreed upon by the co-legislators. The Commission cannot combine them and cannot change the conditions for funding or suspension of funding as currently established in these applicable legal acts. The decisions by the Commission have to respect the rules set out in the legislative acts governing the corresponding decisions.
Therefore, following the decision on the horizontal enabling condition, and on the basis of Article 15 CPR, the reimbursement of CPR Funds expenditure to Hungary could and had to be resumed for those parts where deficiencies in judicial independence were the only ground for non-fulfilment. The reimbursement will be done in line with the rules and provided the enabling conditions remain fulfilled throughout the whole duration of the programmes. However, EUR 9.7 billion[footnoteRef:5] are still blocked because of remaining issues under the horizontal enabling condition on the Charter of Fundamental Rights, the conditionality procedure and thematic enabling conditions. [5:  	As of 13 March 2024] 

To guarantee sound financial management and the protection of the EU budget, the Commission uses a comprehensive approach employing all the tools at its disposal under the Common Provisions Regulation:
(i) it actively participates in monitoring committees to ensure that the approved selection criteria are not discriminatory and comply with the Charter. For instance, it strongly recommends to the Managing Authorities not to select operations that are at risk of breaching the Charter.
(ii) it regularly and actively engages with NGOs and other relevant stakeholders to identify as early as possible the potential issues. For example, this is what the Commission is doing with teachers’ trade unions.
(iii) it closely monitors the fulfilment of the commitments taken by the Hungarian authorities and of the enabling conditions, during the full programming period. The Commission will not hesitate to use Article 15(6) CPR procedure, in case it considers an enabling condition might be not fulfilled. 
(iv) it carries out audits in risk areas: The latest (2022) Directorate-General Employment, Social Affairs and Inclusion (DG EMPL) and Directorate-General Regional and Urban Policy (DG REGIO) horizontal public procurement audit identified some issues, related to the follow up on potential irregularities by the Managing Authorities managing the CPR Funds in Hungary. The Commission immediately sent a warning letter and Managing Authorities quickly reacted by withdrawing the operations concerned from any payment claims. The Hungarian authorities also carried out the requested corrective actions, including financial corrections, therefore the issue is considered resolved. Six audits are planned to be carried out in 2024 on Cohesion policy Funds programmes. These audits will focus on the most prevalent risks as per our risk assessment and will be adapted in a flexible way to mirror the risks of payment requests submitted by Hungary throughout the year.
The audit methodology of the Commission will be adapted for such audits to identify potential issues regarding the enabling conditions, including horizontal ones. The Commission audit services will also collaborate with the Hungarian audit authority to ensure that their methodology is adapted as well and aligned. The Commission can also ask the audit authority to preventively audit the system in place, before payments are submitted to the Commission.
If there are issues related to the implementation, the Commission never hesitated and, in the future, will not hesitate to take the necessary actions. For instance, in the 2014- 2020 programming period, 13 requests of corrective actions, including payment deadline interruption procedures, concerned over time all Hungarian programmes. The Commission suspended reimbursements on one programme (European Social Fund Human Resources Development Operational Programme) and an estimated EUR 1.5 billion of financial corrections were carried out, mostly on the grounds of deficiencies in public procurement (paragraphs 4 and 5).
On 15 December 2022, the Council approved the Commission’s positive assessment of Hungary’s Recovery and Resilience Plan (RRP); on 8 December 2023, the Council adopted the revised Hungarian RRP, which includes a new REPowerEU chapter. In its RRP, and with a view to resolving the issues putting the EU budget at risk, and to strengthen judicial independence, Hungary has committed to 27 “super milestones”. This applies also to the REPowerEU chapter. The RRF Regulation, as decided by the co-legislators, establishes the possibility for Member States to request pre-financing specifically for the implementation of a REPowerEU chapter. Hungary thus received EUR 779.5 million on 28 December 2023, corresponding to the prefinancing amount of the loan part relating to the REPowerEU chapter, and EUR 140.1 million on 15 January 2024, corresponding to the REPowerEU grant prefinancing part. The payment of the pre-financing amounts is not conditional on the Member State meeting any milestones or “super milestones”. Any prefinancing amounts paid to a Member State will be either cleared against future payments or ultimately recovered entirely in case no payment under the RRF has taken place by end 2026.
The Commission, in compliance with the relevant rules, will assess the satisfactory fulfilment of milestones and targets under the Hungarian Resilience and Recovery Plan, including the 27 “super milestones” following the submission of the first payment request under the RRF. Until all super milestones are fully complied with, no RRF payment request can be paid out to Hungary (paragraph 6).
In the case of Hungary, the relevant decisions taken by the Council and the Commission under the conditionality procedure, on the Charter of Fundamental Rights Horizontal enabling Condition and on the RRP fall under three legal instruments: respectively the Conditionality Regulation, the Common Provisions Regulation and the RRF Regulation. Each legal instrument has a separate legal framework based on a separate set of specific rules agreed upon by the co-legislators. The Commission cannot combine them and cannot change the conditions for funding or suspension of funding as currently established in the applicable legal acts. The Commission is responsible to implement those rules thoroughly (paragraph 9).
The Commission has a toolbox of instruments to protect the Union budget, each with different substantive and procedural rules. The Conditionality Regulation aims at protecting the EU budget and the financial interests of the Union against breaches of the principles of the rule of law, where those breaches affect the budget or seriously risk affecting it in a sufficiently direct way, and where no other instrument under Union law can protect the budget more effectively. The Commission will not hesitate to initiate a procedure under the Conditionality Regulation, provided its conditions are met. The Commission also protects the founding values of the Union by means of infringement procedures[footnoteRef:6]. The Commission will not hesitate to use the most adequate procedure or procedures to tackle relevant risks or breaches of the founding values of the Union. [6:  	For example, on 15 February 2023 the Commission decided to refer Poland to the Court of Justice for breaches of EU law by the Constitutional Tribunal and its case law.] 

Furthermore, the Commission has also initiated a number of infringement proceedings against Hungary. These relate to the rights of civil society organisations, academic freedom, media freedom, the rights of migrants and asylum seekers, and the rights of LGBTIQ people as well as to the functioning of the single market. The Commission will not hesitate to take further action to launch infringement proceedings, if necessary, in order to uphold the rule of law and judicial independence, and to ensure the proper functioning of the single market. The fact that in December 2023 the Commission decided to unblock part of the funds for Hungary is unrelated to the ongoing infringement proceedings. As regards the so-called ‘Defence of Sovereignty Law’, on 8 February 2024, the Commission decided to launch an infringement procedure against Hungary (paragraph 10).
The Commission takes very seriously its role as guardian of the Treaties and remains committed to apply all the relevant rules to protect the founding values of the Union and the financial interests of the Union. The Commission considers the Parliament as an important partner for the implementation of the Conditionality Regulation. The Commission will continue to ensure that the European Parliament is kept duly informed, in line with its obligations under the Conditionality Regulation and the principle of sincere cooperation between the European institutions (paragraph 11).
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